Lessons Learned in Recent CH Rules 

October 5, 2004
Please note the Department is developing guidance on the critical habitat designation process.  The following notes reflect changes made in recent rules, in of themselves, they do not necessarily reflect any “official guidance” to date (i.e., things will continue to change).  However, to facilitate and expedite the review process, each proposed and final critical habitat rule should reflect the following changes.  In parentheses, we include the source behind the requested change.

ADVANCED CONCEPT PAPER

For complex or controversial critical habitat designations, the preparation of an advanced concept paper that outlines PCEs, methodology, exclusions, noteworthy inclusions is recommended.  This advanced concept paper should be forwarded to the Assistant Director, Endangered Species to be forwarded to the Director and Assistant Secretary’s office. 

THE DEPARTMENT’S POSITION ON CRITICAL HABITAT (DOI)

· The disclaimer language (see boilerplate text, attached) should be included in all proposed and final rules.  We believe this language is continuing to be developed and may continue to change.

· When we discuss potential benefits from critical habitat whether in a prudency determination, in response to comment, or under a 4(b)(2) analysis, we must be consistent with disclaimer language

· This is the current position on critical habitat: 

Critical habitat identifies geographic areas that are essential for the conservation of a threatened or endangered species and which may require special management considerations or protection. The designation of critical habitat does not affect land ownership or establish a refuge, wilderness, reserve, preserve, or other conservation area. It does not allow government or public access to private lands. Federal agencies must consult with the Service on activities they undertake, fund, or permit that may affect critical habitat. However, the Endangered Species Act prohibits unauthorized take of listed species and requires consultation for activities that may affect them, including habitat alterations, regardless of whether critical habitat has been designated.  In 30 years of implementing the Act, the Service has found that the designation of critical habitat provides little additional protection to most listed species, while consuming significant amounts of scarce conservation resources.

· Do not include the former “boilerplate” text - 3rd paragraph in the section “Critical Habitat” - that provides a generic statement of benefits from CH.  Below is the subject paragraph 

Critical habitat also provides non-regulatory benefits to the species by informing the public and private sectors of areas that are important for species recovery, and where conservation actions would be most effective.  Designation of critical habitat can help focus conservation activities for a listed species by identifying areas that contain the physical and biological features essential for the conservation of that species, and can alert the public as well as land-managing agencies to the importance of those areas.  Critical habitat also identifies areas that may require special management considerations or protection, and may help provide protection to areas where significant threats to the species have been identified, by helping people to avoid causing accidental damage to such areas.

METHODOLOGY

Follow the steps below to determine what to designate. 

1. Look first at occupied habitat and determine the minimum amount and optimum distribution of occupied habitat essential to support the numbers and distribution of the species necessary for conservation. Do not make the assumption that it is necessary to designate all occupied habitat. In all but extreme cases, do not use the entire area identified in the recovery plan as a basis for the designation. Use the science behind the recovery plan to do the following:

a. Describe the relevance and application of principles of conservation biology (landscape analysis, small population dynamics, conservation genetics, risk assessment, adaptive management) for the determination of critical habitat for this particular species.   

b. Identify the most important principles to meet the objectives (such as connectivity, size, core, isolation, mosaics, matrices, edge, fragmentation, and redundancy).  

c. Quantitatively, where possible, determine important current or past population sizes and habitat distributions, and identify numbers (e.g., of individuals, family groups, populations, acres, distances, densities) that have meaning to the sustained survival of the species.  

d. Combine the qualitative and quantitative information into an explicit, deductive analysis.  Information such as estimates of viable population sizes, population densities, home range sizes, and dispersal distances will assist the biologist in determining the location and amount of area is necessary for conservation.  Whether or not quantitative information exists, rule sets, decision trees, and other decision analysis tools can be used for a transparent, stated rationale of how size and location of the designation was determined.  


e. Areas designated must contain the features essential to the conservation of the species (i.e., PCEs).


f. Do not designate any areas that are merely “important to recovery” or “may be needed” or “are suitable habitat” or are “appropriate for recovery.”  

g. If using dispersal distances in determining the area needed for a species, use average dispersal distances, not maximum.

2. Only if the habitat identified in step 1 is not believed sufficient to conserve the species, would we consider designating habitat that is outside the current range of the species.  Areas outside the current range occupied by the species must be found to be essential for conservation.  Here essential means indispensable, or necessary. Thus, to be designated as critical, it is not sufficient for habitat to be suitable, or even important; rather, the habitat must be indispensable to the species long term persistence.  Unoccupied habitat should currently contain the primary constituent elements. In the preamble of the rule, there must be a clear and compelling statement why any areas outside the current range that are included in the designation are considered essential.  These areas should also be discussed in the preamble separately from occupied areas such that it is clear which areas are occupied and which are not.

Best Available Scientific and Commercial Information (recent NOI)

· It is tempting to characterize a decision based on the lack of information; however, it is important to remember that the ESA standard is the “best available”.  So rather than stating something like “this decision/finding is primarily based on a lack of sufficient evidence to demonstrate that….” it would be more accurate to say, “this finding is based on the best available information, which does not demonstrate that….”  

PCEs (E.Dist. CA)

In accordance with section 3(5)(A)(i) of the Act and regulations at 50 CFR ( 424.12, in determining what areas are critical habitat, we shall consider those physical and biological features that are essential to the conservation of the species and, within areas currently occupied by the species, that may require special management considerations or protection.  These generally include, but are not limited to the following:

1)  space for individual and population growth, and for normal behavior;  2)  food, water, air, light, minerals, or other nutritional or physiological requirements; 3)  cover or shelter;  4)  sites for breeding, reproduction, rearing of offspring, germination, or seed dispersal; and  5)  habitats that are protected from disturbance or are representative of the historical geographical and ecological distributions of a species.

In 2003, The District Court for the Eastern District of California ruled on a merits challenge of the designation of critical habitat for the Alameda whipsnake (whipsnake).  In the opinion, the Court explicitly faulted us for not 1) clearly defining the physical and biological features essential to the conservation of the whipsnake (referred to as primary constituent elements (PCEs)), and 2) showing the logical link between the PCEs and those areas defined as being essential to the conservation of the species (the areas within the boundaries of designated critical habitat).  

Development of PCEs

When beginning the evaluation of what physical and biological features are essential to the conservation of a species, ask the questions as to what specific features would provide for the five life history requisites addressed in our regulations at 50 CFR ( 424.12 and listed above.  For example, what are the specific features or areas that the subject species requires to provide for food, shelter, breeding, foraging, population expansion, migratory habitat-wintering and breeding grounds, seed bank, dispersal corridors, etc.?  Keep in mind that what you are attempting to define are requisite or essential features.  As defined in Webster’s dictionary, essential is absolutely necessary or indispensable.  Therefore, think about those essential or absolutely necessary or indispensable features that provide for the topics covered by the regulation.  However, some species may have essential features that fall outside the topics covered in the regulation, e.g., essential symbiotic relationships.  In these cases, clearly and logically define the feature through discussion in the preamble so that a reader not familiar with the species can easily understand what and why you have determined that feature to be a PCE.  

When determining and describing the PCEs, define the specific parameters of the feature, where possible, that make it essential to the conservation of the species.  If the species is aquatic, does the species require specific parameters of water temperature, depth, quality, flow, etc., or if terrestrial, does the species require a certain soil type, structure and function of a particular habitat type, host plant, food source, fire-return frequency or disturbance regime, dispersal or pollinating vector, host species, etc.  If the specific parameters are not readily known, provide data concerning a range of the parameter where the species is present.  PCE’s should be specific but not so specific that normal variation/fluctuation causes an area to no longer have the PCE (e.g., water temperature).  PCEs are not prescribing management conditions for habitat or for reducing threats. They are defining the biological needs of the species. So, for example, reduction of predation would not be a PCE. 

While not defined in the Act or regulations, the general discussion and trend has been to define PCEs as tangible, recognizable, or measurable features in the landscape, where possible, and not the processes that result in the feature.  This should allow for biologist and non-biologist to more clearly determine the PCEs while in the field.  For example, an evolutionary process of bedrock degradation to form a particular soil type should not be the PCE, but the resulting soil type (the end result of the process) should be the PCE.  In this case, the evolutionary process is important and helps to define the PCE, so the process should be discussed in the preamble.  However, what is essential to the species is the end point of the process – the particular soil type – so the soil type is the PCE.  Other examples include water pH or flow where the parameter can be measured or a certain habitat type that can be easily recognizable. 

Discussion of PCEs and their Supporting Rationale

It is important to ensure that the preamble of a proposed and final critical habitat designation discuss the rationale behind defining particular features as PCEs and their relationship to the species.  The lack of our supporting rationale and how the PCEs related to the species were weaknesses identified by the Court in the whipsnake decision.  

The PCEs and our rationale for determining the specific features or PCEs should be discussed in three separate sections of the preamble: 1) background section, 2) introduction portion of the Primary Constituent Elements section, and 3) the conclusory portion of the Primary Constituent Elements section.  The following discusses an approach that facilitates a textual explanation of the rationale behind determining which features have been determined to be PCEs and why and assists with compliance with our statutory requirements and our regulations.  


The features that are determined to be primary constituent elements should be discussed at length in the background section of the preamble.  The introduction and discussion of the features in this section and the relative importance of the features to the subject species, will allow an audience not familiar with the species to understand the basis or foundation of our rationale and see the clear connection of why we have determined that feature to be a PCE.  This discussion does not, in itself, need to be exhaustive, but complete enough to introduce the feature, discuss the relative importance to the species, and set the stage for the later discussion where we define the feature as a PCE.  As much as possible refer to existing documents or literature such as a listing rule for the species, a recovery plan for the species, or peer reviewed literature that addresses the species and discussed the relative importance of the particular feature to the species.  Remember, you do not want the reader to be first introduced to the PCE as a new concept only in the Primary Constituent elements section of the preamble.


In several cases we have further refined our discussion of the physical and biological features (i.e., PCEs) that we have determined to be essential to the conservation of the subject species in an introductory section of the Primary Constituent Elements section of the preamble.  The discussion of the PCEs in this section should lead the reader to a natural conclusion that the specific features discussed are the features “truly” essential to the survival and conservation of the species.  An appropriate method to focus this discussion is to couch it in terms of each of the five topics, or at least those applicable, from the regulations.  More specifically, use subheadings to define paragraphs speaking to the topics in the regulation at 50 CFR ( 424.12 and listed above.  This then will provide the lead-in to the list defining the specific PCEs for the subject species.  


The last section that should discuss the PCEs and the rationale behind determining that these features are essential to the conservation of the species would be the conclusory portion of the Primary Constituent Elements section of the preamble.  The discussion in this section should be brief, but relate each PCE back to the topic in the regulation and provide a summary statement as to why that feature is essential to the conservation of the species.  However, if it is abundantly clear through the discussion in the introductory portion of the Constituent Elements section of the preamble of why these features are essential to the conservation of the species and how they relate back to our regulations, then this conclusory discussion may not be necessary.  This section is intended more to tie the concepts together, provide an explicit link between the feature, the rationale as to why it is essential to the conservation of the species, and our regulations.  Again, we do not need to be too redundant, but want to make sure that a person not familiar with the species and its physical and biological requisites can clearly and easily understand our reasoning and logic.

There are two proposed rules that have been published recently that use this approach: the cactus ferruginous pygmy owl proposed critical habitat (67 FR 71032, November 27, 2002) and the Gila Chub proposed listing and critical habitat rule (67 FR 51948, August 9, 2002). 


Most importantly, the language used to identify PCEs in the rule must be specific: ie. “the PCEs are:” and NOT “the PCEs can be found in” or the “PCEs include, but are not limited to:”

SPECIAL MANAGEMENT (DOI/SOL)

The Alameda whipsnake decision also spoke to the issue of Special Management. Special management is the second prong of the definition of critical habitat in areas within the current range of the species. (Critical habitat( is defined in section 3(5)(a) of the Act as((i) the specific areas within the geographic area occupied by a species, at the time it is listed in accordance with the Act, on which are found those physical or biological features (I) essential to the conservation of the species and (II) that may require special management considerations or protection; and (ii) specific areas outside the geographic area occupied by a species at the time it is listed, upon a determination that such areas are essential for the conservation of the species.


The whipsnake court said that the Service “…was required to make a finding, prior to designating a particular area as critical habitat, that the area in question might require special management considerations and protections at some time in the future.”  Therefore, we must include this finding. We can do this in a number of ways. One way is in the Special Management section. It should include unit by unit a description of the threats that may warrant special management.  However, where there are very many units, we are advising that we consolidate the description of threats.  For instance, we may say units x, y, and z may require special management due to threats posed by invasive species.  Units j-m may require special management due to threats posed by water depletion.  This also can be accomplished in the unit descriptions. 

DISCUSSION OF SECTION 7

· The following language should be used in the disclaimer section to acknowledge the Ninth Circuit Court ruling:

We note, however, that a recent 9th Circuit judicial opinion, Gifford Pinchot Task Force v. United State Fish and Wildlife Service, has invalidated the Service’s regulation defining destruction or adverse modification of critical habitat.  We are currently reviewing the decision to determine what effect it may have on the outcome of consultations pursuant to section 7 of the Act.
The last sentence is repeated in the section 7 discussion, replacing the reference to the 5th circuit decision  - We are currently reviewing the decision to determine what effect it may have on the outcome of consultations pursuant to section 7 of the Act.  

· When discussing what Federal agencies already consult on use the following language:

Federal agencies already consult with us on activities in areas currently occupied by the species to ensure that their actions do not jeopardize the continued existence of the species.  These actions include, but are not limited to: Actions that would [describe the result of an action that would adversely affect the species.  For example, actions that alter the minimum flow or the existing flow regime].  Such activities could include, but are not limited to, [describe activites that would result in the above effect, such as, impoundment, channelization, water diversion, water withdrawal, and hydropower generation].  These activities could [describe how the adverse affect relates to the species, such as eliminate or reduce the habitat necessary for the growth and reproduction of these mussels and their fish host].

EXCLUSIONS

Consideration of  DOD Lands

Section 318 of the National Defense Authorization Act for Fiscal Year 2004 (Public Law No: 108-136) amended the Endangered Species Act by adding a new section 4(a)(3), which prohibits the Service from designating as critical habitat any lands or other geographical areas owned or controlled by the Department of Defense, or designated for its use, that are subject to an integrated natural resources management plan prepared under section 101 of the Sikes Act (16 U.S.C. 670a), if the Secretary of the Interior determines in writing that such plan provides a benefit to the species for which critical habitat is proposed for designation.

The legislative history provides some additional insight into the intent of the provision:

The conferees would expect the Secretary of the Interior to assess an INRMP's potential contribution to species conservation, giving due regard to those habitat protection, maintenance, and improvement projects and other related activities specified in the plan that address the particular conservation and protection needs of the species for which critical habitat would otherwise be proposed. Consistent with current practice, the Secretary would establish criteria that would be used to determine if an INRMP benefits the listed species for which critical habitat would be proposed. 

A non-inclusion under Section 4(a)(3) requires that a legally operative INRMP be in place that provides a benefit to the species.  The same criteria we use for evaluating management plans for non-inclusion under 3(5)(A) will be considered when determining the effectiveness of the INRMP and if we do not include a military installation under 4(a)(3):

The written determination that an INRMP has met this standard may be contained in the administrative record, such as a letter to the installation.  We may also include this determination in the preamble to the CH rule for installations excluded under 4(a)(3).

Note: DOD lands may still be excluded under 4(b)(2), which was also amended with the DOD authorization by inserting ‘‘the impact on national security,’’ after ‘‘the economic impact.”  These exclusions would follow existing procedures for evaluating exclusions of DOD lands due to national security or military readiness.

When evaluating DOD lands under 4(b)(2) B:

* Assuming good ongoing cooperation with the military, areas should not be included per 4(b)(2) if there is an INRMP that is adequate and nearly complete, or we have sufficient assurances that the plan will be amended to adequately address the species or 

* We should exclude pursuant to 4(b)(2), if we have comments in the record that indicate a national security or military readiness impact, including  comments on past rules. 

*Although the comments need to be reasonably specific about what the impact is, we are not to second-guess the military about issues on which they are the experts (i.e., national security and military readiness).  However, we must have enough justification for these impacts in our files to consider them. We cannot just rely on generalized statements. Nor is the military the expert on the likely outcome of BOs.

Other Exclusions 

The field and regional offices are expected to propose exclusions. Exclusions can be made for adequate management, partnership, economic, and other reasons. 

· When citing 4(b)(2) in a rule, even if DOD lands are not under discussion, use the newly amended language.  In addition to adding section 4(a)(3), the National Defense Authorization Act (Public Law No: 108-136) also amended section 4(b)(2).  Section 4(b)(2) now reads as, “…and after taking into consideration the economic impact, the impact on national security, and any other relevant impact….”  

Special Management Exclusions

In Arizona the court in CBD v. Norton (CIV-01-409-TUC ACM) for the Mexican spotted owl invalidated our use of 3(5)(A) to exclude critical habitat. Therefore, exclusions in Arizona should be entirely based on 4(b)(2). 

Outside of Arizona, if an area is covered under a management plan, we should evaluate that plan under the criteria the Service uses to determine if an area is adequately managed:  

1) The plan/agreement provides a conservation benefit to the species;  

2) The plan/agreement provides assurances that the management plan will be implemented; and 

3) The plan/agreement provides assurances that the conservation effort will be effective.

· Note that these criteria are similar to the criteria in PECE, but we are not specifically using PECE, and the level of certainty required is not be the same.

· If an area is covered under a management plan that meets all 3 criteria, then it is adequately managed and does not require special management.  It is then not included in the designation on that basis.  However, in addition, we will also evaluate any such an area under 4(b)(2) for exclusion in the event that we should have found that those areas “may require special management”.  This is the “belt-and-suspenders 3(5)(A)/4(b)(2).”  This includes any species for which critical habitat has been designated in and outside of Arizona (in which case, the preference is toward 4(b)(2)).

· Those areas that typically should not be included in the designation because they have adequate management plans are: HCP preserve lands, tribal lands with appropriate management plans, and lands covered by other agreements or plans that provide a conservation benefit to the species. However, do not use 3(5)(A)/4(b)(2) to not include HCPs with reserves yet to be acquired, instead exclude them under 4(B)(2) alone.

· If an area is covered by a management plan that does not meet all 3 criteria, then it may be considered for exclusion under 4(b)(2) (e.g., on the basis of national security, furthering private conservation efforts, or Tribal relationships as may be appropriate). 

· Don’t use the word “additional” before the words “special management.”  The management is adequate and therefore no special management is required.

Exclusions Under 4(b)(2) alone

Exclude “up-front” at the proposed rule stage, if we have enough information in our files to do so.  This would be common for rules where we are redesignating following a remand. For 4(b)(2) only cases, we could also base the intended exclusion on information in the files from past consultations etc.  

· For areas that are found to be essential but excluded up front: 

*Describe these areas specifically by name in the rule include them in the maps, although coded or marked differently or legal descriptions of proposed or final rule - and state that we have reviewed them and believe they are areas essential for the conservation (i.e., falling within that part of the definition).

* When we state that we are excluding them from the proposal, using 4(b)(2) alone up front, specifically request comment on whether the areas are essential, whether they warrant exclusion, and on what basis they should be excluded.  Make clear that the final rule could find the appropriate for exclusion 4(b)(2), or not appropriate for exclusion, in which case they would be made part of the designation. 

Judge Manson thought the following language, suggested by SOL, was on target – “We have considered but have not proposed the following areas -- ___________, ___________, _________, -- because we believe that: 1) their value for conservation has been addressed by existing protective actions, or 2) they are appropriate for exclusion pursuant to the “other relevant factor” provisions of section 4(b)(2).  We specifically solicit comment, however, on the inclusion or exclusion of such areas.”  

The balancing narrative for HCPs excluded under 4(b)(2) should, where applicable, reference "no surprises" assurances conveyed at the time of permit issuance and include that assurance as a relevant factor in the balancing decision.

Economic Exclusions

The field office should review the economic analysis to determine if there are areas that suffer disproportionate costs. These areas should be considered for exclusion under 4(b)(2). 

Other Exclusion Considerations

· Section 10(j)(2)(C)(i) states, “critical habitat shall not be designated…for any experimental population determined …to be not essential….” If there are areas where non-essential experimental populations are expected to be established, those areas should be excluded.

PUBLIC AND OTHER COMMENTS 

State Comments (DOI)

· Section 4(i) of the Endangered Species Act states, “the Secretary shall submit to the State agency a written justification for [her] failure to adopt regulations consistent with the agency’s comments or petition”.  This requirement is restated in regulation 50 CFR 424.18( c), without additional clarification.  The requirement is also noted in the Listing Handbook under “V. Notification and Public Hearings”.

· Each rule should include a separate section specifically addressing comments received from any State agency and the Service’s response to these comments (titled something like Section 4(i) Comments from State(s)).  By incorporating State(s) comments within the rule, we will ensure appropriate consideration and awareness of these comments and responses at all appropriate levels.

· Take comments from states seriously. Be extremely careful in drafting a response if we disagree with the state=s comments. Take state opinions about the effect of state law as correct absent compelling evidence to the contrary.  In some cases it may be easier to quote State comments then attempt to summarize them when it relates to interpretation of State law or actions the State may take.

· Separately, direct communication will be sent from the Director to each State agency that submitted comments.  As a courtesy, we will send responses to all State comments even if their comments are not considered to be in conflict with the final rule.  If more than one agency from a State submitted comments, the same communication will be sent to each State agency.

· A template for this communication is available, and the section of the rule responding to the State agency comments will be an enclosure to the Service=s response letter, to ensure consistency.  These letters should be prepared and submitted at the same time as the listing or critical habitat rule, so they can travel with the rule during the surname process and be signed at the same time as the rule.

Peer Reviewer Comment Letters
· Make a separate tab labeled “Peer Review” in the rule package.  Behind the tab, put each peer reviewer's name and title, with a description of their biography and expertise underneath.  Include the letters sent to all the peer reviewers from whom we requested review (even if they did not respond). 

· Be sure to include a copy of each peer reviewer response in this section as well.

DOD and State Comment Letters
· These should be under a separate tab in the final rule package. 

Response to Economic Analysis Comments
· Here is the answer to the question about economic analysis’ failure to distinguish potential costs due to designation from costs due to listing:  Some commenters also have opined that because the draft economic analysis does not distinguish between these costs, it cannot exclude proposed critical habitat from a final critical habitat designation pursuant to section 4(b)(2).  Our response:  The court, as per New Mexico Cattlegrowers Association v. U.S. Fish and Wildlife Service, requires us to look at co-extensive costs (consideration of the impact of all section 7 effects that could be a result of the designation, even if they are the same as those that arise from the listing).  This is the approach the economic analysis and addendum take.  The Service recognizes that if an area is excluded under 4(b)(2), not all of the economic impacts may be avoided.

TABLES, CHARTS AND MAPS

Charts and Tables

· Provide a chart listing HCPs (and NCCP areas when applicable) within the general area containing the proposed CH, by name, showing total acreage and preserve acreage for each.

· In the table that lists the acreage considered essential, the acreage excluded under 3(5)(A), the acreage excluded under 4(b)(2), and the net acreage of the proposal, provide a listing by name of the specific areas excluded (i.e., list the HCPs and military lands that make up the exclusion acreage categories).

· In final designations, include a section explaining the area changed from the proposed rule broken out by unit and also noting the ownership types that were affected (i.e., how much private land increased/decreased, state, federal, etc.). OMB

· Give the English measure first (particularly listing acres first when describing a critical habitat designation).  If an the actual measurement was reported in Metric then it is OK to provide that first followed by the English conversion.

Maps (OFR)

· All CH maps both proposed and final must either have the species name(s) on the map or for maps that cover many species some kind of a descriptive heading‑-something to help a user know that they are finding the right map.  Do not include the mapping disclaimer on the maps, that can be part of the methods section.

· For multi-species designations we can only cross reference maps (have maps that cover more than one animal species) within a given Class.  For example, “Crustaceans,” several different crustacean species could share one map by printing it once for the first crustacean species and then cross‑referencing it for other crustacean species.  Then the map would have to be reprinted for the first species in another Class such as "Insects" and could then be cross‑referenced for other insect species that share the same designation.  Likewise for plants cross-referencing maps must be within the same family. 

· The Office of the FR actually Xeroxes and reduces what we give them, so their process essentially makes small, harder-to-read photocopies of the hard copy maps we give them. This means everything has to be very large and black and white (no gray or "half tones"). For example, we discussed the map of Unit SP13.  1) They asked for no gray.  We either have to find a way to make the minor unnamed streams distinguishable some other way or delete them altogether.  County labels and boundaries should not be gray.  We need a new way to distinguish between areas where the critical habitat is 120 meters on each side of the stream and where it is 140 meters on each side.  The gray for 140 meters does not show up as much different than the black for 120 meters after they do what they do to the map.  The county boundaries in the map location map should be darkened or deleted.  2) Everything smaller than the labels on the creeks needs to be larger.  The numbers in the legend and on the map (route numbers 121, 96, 126, and 67) are too small. The label for Range Road is too small. 

MAPS (DOI)

· All CH maps should provide geographical reference points for the public, so they can better understand the location of the designation. It may be appropriate to include as such references city names, county lines, major highways or other such features. 
REQUIRED DETERMINATIONS

Small Business Certification (OMB/SBA)

· In the Required Determinations section of a rule under the Regulatory Flexibility Act section we must certify as to the effect of the rule on small entities.  We should no longer use the 20 % as the threshold for a substantial number of small business entities.  The Economic Analysis or Addendum, if completed, will provide a discussion of the effect on small entities, which should be used to provide the basis for the certification justification (and likewise should have been updated to not use the 20% threshold).  If they have not been completed the Washington Office will help prepare the appropriate certification statement and justification.

· In proposed CH rules, we can defer our certification under reg flex until the notice of availability for the economic analysis (see boilerplate for pCH).  We must ensure that in our notice we then use the economic analysis to determine whether the rule would have a substantial economic affect.  The Final rule should also refer to the economic analysis as the basis for our certification.

Unfunded Mandates and Energy Executive Order – see boilerplate language.

ECONOMIC ANALYSES

Scope of Analysis - Current Direction (DOI)

· The focus of the analyses is impacts of the designation, including any effects occurring co-extensively with the listing.  The definition of "co-extensive effects" is expanded to include impacts occurring as a result of sections 4, 7, 9 or 10 of the Endangered Species Act (the Act).  In addition, any other impacts resulting from the designation should also be included in the analyses (i.e., indirect effects).  Enforcement actions taken in response to violations of the Act should not be included in the analyses. The analysis should be both prospective and retrospective, back to the time of listing.

· In general, any action that protects habitat should be included in the assessment of co-extensive effects. The exception are state and other federal laws that were discussed in the listing rule under the adequacy of existing regulatory mechanisms section. 

· For example, consider section 7 consultations regarding the approval by the Army Corps of Engineers (the Corps) of a section 404 permit for the fill of wetlands.  The Corps has a policy of "no net loss" of wetlands.  In other words, when approving a section 404 permit, the Corps expects the project proponent to avoid, minimize, or mitigate adverse effects to wetlands.  The Service, as part of its section 7 consultation with the Corps regarding the approval of such permits, may request additional actions above and beyond those required by the Corps.   It would be appropriate to look at only the additional actions requested by the Service if, when we listed the species we discussed the inadequacy of the 404 program in protecting the species. 

· A method should be developed for allocating the costs of impacts that result from more than one species or designation.  For example, the total costs of developing a multiple species habitat conservation plan should not be attributed to each species covered by that plan.  Instead, the costs should be divided up among the species, potentially using a weighting system depending on the factors driving the completion of the plan.  For example, protection of the gnatcatcher and its coastal sage scrub habitat is a primary goal of California's Natural Community Conservation Planning Act, resulting in the development of several multiple species habitat conservation plans in Southern California.  Therefore, the costs of the development of these plans should be heavily weighted towards the gnatcatcher, as opposed to other species also covered by the plans.

· This new methodology should be applied to any economic analyses for which work was not begun as of Oct. 1, 2003. 

· The geographic boundary of the new analyses continues to include only lands considered in the proposed designation (i.e., lands proposed as critical habitat, as well as lands proposed for exclusion under section 4(b)(2)).

· In the retrospective analysis, where costs resulting from the Act are known with more certainty, a precise accounting of these costs is not required.  The consultants should find a representative sample of projects based on consensus between the Service and the regulated community and use the costs of these projects as a basis for extrapolating total costs that have occurred since the listing.

Notices Of Availability For Economic Analyses
· If you are reproposing the CH (i.e., including new or expanded units) in the NOA, include disclaimer language.

· Include boilerplate languge for the public comments solicited:

OTHER ISSUES

Package Assembly B References (FWS)

· References should always be separate from the rest of the rule package (i.e., in their own binder) and if a copy of a reference has been provided in support of a proposed rule, a new copy does not need to be resubmitted for the final rule.  However, the list of references needs to indicate if and where a reference was provided previously (i.e., in what other package was it provided).

Look to Save on Printing Costs (DOI)

Elements of Guidance:  Federal Register publishing is a significant cost element for the program. We are charged $98 per typed, double-spaced page we submit to the Register.  We accordingly need to do all we can to ensure that Federal Register notices contain only material essential to justify the proposed or final rule, or to comply with administrative requirements.  Some things that can be done editorially to meet this goal include:

Do not repeat information provided elsewhere.  If there is a species description, history of past Federal actions or other body of information that would normally be included in a notice but which has been previously published in the Register, incorporate it by reference to the prior publication rather than repeat it.    

Do not repeat yourself.  If an issue is addressed or explained at more than paragraph length elsewhere in the document, and needs to be raised again in a different context, refer back to the prior discussion rather than repeating it, and then add any new text that might be needed.  

Write concisely.  Avoid unnecessary adjectives or other words. Example:  "species description", not "description of a species".  Avoid emphasizing by repeating the same conclusion or observation in a slightly different fashion - repetition does not confer importance or validity. Do not hesitate to seek editorial assistance from your public affairs office.  

· We should look to avoid repeating in a final rule or subsequent notice background information stated in a proposed rule.  However, in the final rule and subsequent notices we should include sufficient background information such the reader can understand the final rule/notice without having to continually refer to the proposed rule.

·  Areas that may be able to reference the proposed rule:

Previous Federal Actions (refer reader to proposal and list actions that have occurred since the proposed rule)

Detailed species description (refer reader to proposal)

Unit descriptions, landownership types 

· Don=t excessively repeat text within a rule B if the unit justification or description are the same for all units, describe it once and make it clear that it applies to all units.

· Response to comments: refer reader to appropriate sections of the final rule rather than restating information previously stated elsewhere in the final rule.

· Check with your regional Solicitor to ensure that they concur when attempting to reduce text by referencing a proposal.

· Be sure to accurately characterize State laws. 

Additional Information for Drafting a Rule or Other Documents
The following are some of the on‑line references you can use when questions come up regarding what is required for a rulemaking, style, etc.

NARA Drafting handbook

http://www.archives.gov/federal_register/document_drafting_handbook/document_drafting_handbook.html

United States Government Printing Office Style Manual 2000

http://www.gpoaccess.gov/stylemanual/browse.html
PDM=s Rulemaking Reference Guide (202 FW 1)

http://policy.fws.gov/library/RGuide.html

http://pdm.fws.gov/regs.html

Department Manual

Chapter on Federal Register Documents
http://elips.doi.gov/elips/release/3208.htm

Chapter on Record of Compliance

http://elips.doi.gov/elips/release/3207.htm

Federal Register Document Drafting Handbook

http://www.archives.gov/federal_register/document_drafting_handbook/document_drafting_handbook.html

Writing User‑Friendly Documents
http://www.plainlanguage.gov/handbook/index.htm
S:\BL\GUIDANCE-POLICY\CRITICAL HABITAT\GENERAL UPDATE OCT 04.DOC
� In situations where lands are excluded from a proposed designation because they do not meet the definition of critical habitat under section 3(5)(a), but where the Service also states that these lands, if proposed, would be excluded under 4(b)(2), these areas will also be considered in the analyses.
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