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1.The EIS Must Analyze All Reasonable Alternatives; The Range of Alternatives Cannot Be Limited By What The Applicant Is Willing To Agree To
The NEPA regulations require that an EIS “rigorously explore and objectively evaluate all reasonable alternatives”.  40 C.F.R. § 1502.14 (emphasis added).  To be adequate, an environmental impact statement must consider every reasonable alternative.  Friends of Endangered Species v. Jantzen, 760 F.2d 976, 988 (9th Cir. 1985).  An EIS is rendered inadequate by the existence of a viable but unexamined alternative.   Methow Valley Citizens Council v. Regional Forester, 833 F.2d 810, 815 (9th Cir. 1987), rev’d on other grounds sub nom. Robertson v. Methow Valley Citizens Council, 490 U.S. 332 (1989). 
When a NEPA analysis concerns a permit application by a private party, it is the permitting agency, not the applicant, that determines the appropriate range of alternatives.  The Council on Environmental Quality (CEQ) guidance on NEPA states:
In determining the scope of alternatives to be considered, the emphasis is on what is “reasonable” rather than on whether the proponent or applicant likes or is itself capable of carrying out a particular alternative.  Reasonable alternatives include those that are practical or feasible from the technical and economic standpoint and using common sense, rather than simply desirable from the standpoint of the applicant.
CEQ, “Forty Most Asked Questions Concerning CEQ’s NEPA Regulations,” 46 Fed. Reg. 18026 (Mar. 17, 1981) (hereinafter “Forty Questions”), at Q. 2a (emphasis in original).  Simply because an applicant desires certain features of a project does not mean that an agency may exclude otherwise reasonable alternatives from its NEPA analysis; instead, the agency must look to the core goals of the project to define reasonable alternatives.  Sierra Club v. Marsh, 714 F. Supp. 539, 577‑78 (D. Me. 1989).  Failure to consider any alternative other than that submitted by the applicant excludes from consideration some reasonable alternatives and thus violates NEPA.  California ex rel. Van de Kamp v. Marsh, 687 F. Supp. 495, 499 (N.D. Cal. 1988).  An agency acts arbitrarily and capriciously when it abdicates to a private entity its responsibility to assess the benefits of a project to the public.  Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664, 669 (7th Cir. 1997); see also Abbema v. Fornell, 807 F.2d 633, 642 (7th Cir. 1986) (rejecting Army Corps’ NEPA alternatives analysis because it was based on “blind reliance on material prepared by the applicant in the face of specific challenges raised by opponents.”)  
Where there is a very large number of possible reasonable alternatives, agencies are guided by a “rule of reason.”  The agency need not analyze every alternative; it need only analyze a reasonable number of examples covering the full spectrum of possible approaches.  Forty Questions, at Q. 1b; Laguna Greenbelt, Inc. v. U.S. Dep’t of Transp., 42 F.3d 517 (9th Cir. 1994).
Whether an alternative is “reasonable” depends on whether it would fulfill the purpose of, and need for, the proposed action.   City of Angoon v. Hodel, 803 F.2d 1016, 1021 (9th Cir. 1986).  An agency may not define the purpose of its action so narrowly that only one alternative would accomplish the agency’s goals; nor may an agency define the purpose so broadly that an infinite number of alternatives would accomplish its goals, causing the project to “collapse under the weight of the possibilities.”  Citizens Against Burlington v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991).  
Usually the purpose of an applicant’s § 10 application is to conduct desired activities without violating the ESA’s prohibitions on taking listed species and with some degree of certainty about what federal restrictions it will operate under in future years.  The alternatives to the applicant’s plan should be weighed against whether they are consistent with that purpose, including § 10's requirements.   For example, the Service need not analyze an alternative under which the applicant ceases activity and donates its lands to the Nature Conservancy, because that would not fulfill the purpose of the proposed action.  On the other hand, the Service cannot decline to analyze an alternative simply because the applicant says that it’s not economically feasible.  The Service must independently analyze such claims.  (This is true, not only for purposes of NEPA compliance, but also for meeting the Service’s duty under ESA § 10 to determine whether the HCP will minimize and mitigate for take “to the maximum extent practicable.”)
The Service cannot unduly limit the range of alternatives that it is willing to analyze, based on the applicant’s preferences. A basis for potential rejection of an alternative is whether it meets the stated EIS Purpose and Need agreed to by the negotiating parties.  The Service should be using scoping to develop a reasonable range of alternatives to be analyzed in the EIS (40 C.F.R. § 1501.7).  A reasonable range of alternatives is typically going to include approaches that are different from what the applicant is proposing.  Given the applicant’s interests, it is virtually certain that there will be alternatives that are reasonable, in light of the purpose and need, but that are more costly or onerous than what the applicant has proposed.  
While the applicant is free to provide information as to the effects of these alternatives, it is not up to the applicant to decide whether such alternatives are reasonable for purposes of analysis in an EIS.  Compliance with NEPA is the Service’s responsibility, not the applicant’s, and is not an appropriate subject for “negotiation.”  Consequently, when a commenter suggests that a particular conservation strategy should be considered (such as prioritizing “stronghold” watersheds), it is inappropriate for the Service to respond that “We’ll only analyze it if it’s a component of the HCP,” or “We’ll only analyze it if the applicant agrees that we should.”  A better response would be:  (1) acknowledgment that the alternative is reasonable, and will be analyzed in the EIS; or (2) a determination that the alternative is unreasonable, with an explanation of why this is so, or (3) a statement such as the alternative “will be considered for possible analysis and, if rejected, reasons given.”

One issue on which the Service often appears to have unduly constrained the range of alternatives is the term of the permit under “no surprises” assurances.  It is true that the EIS need not revisit the no‑surprises rule itself, but that does not mean that the EIS need not analyze alternatives to a permit term that the applicant has proposed.  Nothing in the no‑surprises rule mandates that assurances be given for any particular period of time.  It might well be appropriate for the Service to analyze an alternative that includes assurances for only ten or twenty years, or, perhaps one that provides for an initial trial period before longer‑term assurances take effect.
Another issue on which the Service sometimes appears to have foreclosed any consideration of alternatives concerns monitoring.  The Service cannot simply reject, without explanation, any consideration in the EIS of a monitoring alternative that appears to be reasonable. For instance if a commenter suggested surprise audits, it would incorrect for the Service to respond that such audits will occur “if made a condition of the negotiated HCP.”  If “audits” means inspections, this is not a negotiable issue.  The Service’s regulations require all permittees to grant the Service access to their premises for inspections at any reasonable hour ( 50 C.F.R. § 13.47). The Service’s position should be consistent with the HCP Handbook.  The Handbook (at 3‑26, emphasis added) states:
Monitoring measures described in the HCP should be as specific as possible and be commensurate with the project’s scope and the severity of its effects.
For regional and other large‑scale HCPs, monitoring programs should include periodic accountings of take, surveys to determine species status in project areas or mitigation habitats, and progress reports on fulfillment of mitigation requirements (e.g., habitat acres acquired).
2.The EIS Must Analyze Impacts of Each Alternative on All Aspects of the Environment, Not Just “Listed Species Proposed for Inclusion in the HCP.”

The Service’s must not confuse the Service’s responsibilities under ESA § 10 with its responsibilities under NEPA.  For purposes of issuing a permit under ESA § 10, it is correct that the HCP need only address the needs of species covered by the permit (assuming that the § 7 consultation on the permit does not reveal harmful effects on any other listed or proposed species).  But assessment of impacts in the EIS must be broader.  The EIS must assess the impacts of the permit, and of each alternative, on the “environment” as a whole.  40 C.F.R. § 1502.16.
