LIABILITY OF THE FEDERAL MANAGER
Summary

IMPORTANT:  This is a general summary of liability issues affecting Federal managers.  For specific guidance, contact your immediate supervisor, your agency’s legal office, and/or a private attorney.

	LEGAL CHARGE
	CAN GOVERNEMNT OFFER TO REPRESENT EMPLOYEE? *
	CAN GOVERNMENT OFFER TO REIMBURSE EMPLOYEE’S LEGAL EXPENSES? *
	DEFENSE
	EXCEPTIONS TO DEFENSE

	Common law tort
	Yes * *
	No
	Federal Tort Claims Act/Westfall Act (Government can be substituted as defendant; employee may also request Government substitution)
	Employee’s actions outside the scope of employment

	Constitutional tort
	Yes
	No
	“Qualified immunity” (actions did not violate clearly established constitutional rights, or at least reasonable to believe actions were lawful)
	Actions violate clearly established constitutional rights of which a reasonable employee would have known

	Federal statutory claim
	Yes
	No
	“Qualified immunity” (actions did not violate clearly established statutory rights, or at least reasonable to believe actions were lawful)
	Actions violate clearly established statutory rights of which a reasonable employee would have known

	State crime
	Yes
	No
	“Supremacy Clause immunity” (reasonable to believe actions were necessary to accomplish federal duties; actions taken in good faith)
	Either of the two requirements for immunity is not met (not reasonable to believe actions were necessary to accomplish federal duties: bad faith)

	Federal crime
	No
	No
	Employee must provide own legal defense, even if following official orders
	None

	Administrative action (incl. personnel actions; OSC, IG, and EEO investigations
	Yes (only for OSC investigations)
	Yes (for EEO and IG investigations, first part of OSC disciplinary action)
	Generally, can’t be sued personally for personnel actions (Bush v Lucas)—however, you may incur legal expenses as a result of investigations of your actions.
	If IG decides to bring criminal charges as a result of an investigation, (See “Federal crime” above)


* 
The Government is not obligated to offer legal representation or reimbursement for legal expenses.
* * 
In addition, the Government may be substituted as defendant when employee was acting within the scope of employment.

