
Fish and Wildlife Coordination Act
I.
Introduction
A.
Legislative History of FWCA
1.
Development of water resources in the United States has occurred since the Republic was founded, if not before.  Systematic water resource development by the federal government began around 1824 when the Corps of Engineers (CE) began "improving" waterways and in 1899 when CE started issuing permits for work in navigable waters.  With passage of the Newlands Reclamation Act of 1902, the Bureau of Reclamation started development of water resources in the West.

2.
Concerned with the loss if commercial and sport fisheries from water resource developments, congress enacted the first Coordination Act in 1934.  This simple act primarily authorized the use of federal reservoirs for federal fish hatcheries and resting places for migratory waterfowl.

3.
The 1946 amendments were more closely related to the present FWCA, but were more limited in scope.  It set up the present institutional organization of wildlife agencies (River Basin Studies = Ecological Services) to implement the Act.  Under the 1946 authority, the fish and wildlife impacts of many federal water projects were studied in detail for the first time.

4.
The present FWCA was enacted in 1958.  This pioneering environmental legislation predated most environmental law.  The basic problem which Congress sought to address in enacting FWCA was how to accommodate two conflicting societal issues: promoting economic development (in this case water resource developments) while conserving wildlife resources and environmental quality.

B.
Purpose and Intent
1.
Recognizes the vital importance of wildlife resources to the U.S.

2.
Wildlife conservation shall receive equal consideration and be coordinated with other features of water resource development programs throughout the federal action agencies' planning and decisionmaking process.

3.
Establishes fish and wildlife conservation as a coequal planning objective of federally funded or permitted water resource development proposals or projects.

II.
Scope
A.
Activities Covered by FWCA
1.
Discharge of pollutants: National Pollutant Discharge Elimination System (EPA) permits, Section 404 permits

2.
Construction and operation of dams, levees, water diversion: Water resource development projects of the Corps of Engineers and Bureau of Reclamation (BR), Federal Energy Regulatory Commission (FERC) hydropower licenses

3.
Construction and operation of navigation features: CE navigation projects, Coast guard permits, Section 10 permits (CE)

4.
Other actions dependent upon or resulting in the diversion, control or modification of a stream or other body of water: highways, coal mining, pipelines

B.
Activities Excluded from FWCA
1.
Tennessee Valley Authority Projects (Section 9)

2.
Natural Resource Conservation Service Small Watershed Program (BUT Section 12 of Public Law 566 requires consultation)
3.
Federal impoundments less than 10 surface acres (Section 2(h))

4.
Activities for or in connection with programs primarily for land management and use carried out by federal agencies with respect to federal lands under their jurisdiction (Section 2(h)).  Examples: U.S. Forest Service, Bureau of Land Management, National Park Service.  However, if a federal land management agency proposes to allow development of a water body (e.g., special use permit), then FWCA applies.

5.
Federal loan, grant, loan guarantee, and technical assistance actions that require a federal permit or license to modify water bodies.  Examples: Rural Electrification Administration (REA), Economic Development Administration (EDA), Housing and Urban Development (HUD).

III.
The Four Steps in FWCA Compliance Procedure
A.
Consultation - Section 2(a)
1.
Action agencies are required to consult with FWS and state conservation agency

2.
Timely notification of FWS and State concerning the action

3.
Opportunity for continuing informal and formal participation in all stages of the action - open and free communication

B.
Reporting - Section 2(b)
1.
Reports and recommendations of FWS and State shall be integrated into any report seeking authorization or approval for the action

2.
Recommendations of FWS shall be as specific as practicable, reference wildlife conservation features, and describe the action's impact on wildlife, measures to mitigate these impacts, and opportunities for enhancement
C.
Consideration - Sections 2(b) through 2(g)
1.
Action agencies are required to give full consideration to the reports and recommendations of FWS and State

2.
Action agencies shall incorporate into the project plan such justifiable means and measures for wildlife purposes needed to obtain maximum overall project benefits

3.
Final decision on wildlife mitigative measures rests with the action agency

D.
Implementation - 3(a) through 3(e)
1.
Adequate provisions shall be made "consistent with the primary purposes" of the project for the use of lands and waters for fish and wildlife (Section 3(a))

2.
Land and water shall be made available, without cost for administration, to the State wildlife agency (for the conservation of nonmigratory birds and wildlife) and to the Secretary of Interior (for migratory birds) (Section 3(b)).  However, USFWS has continually argued that this does not alleviate the need for provision of O&M funding by the construction agency.
3.
Provides federal agencies the authority to acquire land and water for wildlife conservation (Section 3(c))

4.
Properties acquired for wildlife conservation shall continue to be used for such purposes and shall not be exchanged or other transactions undertaken that would defeat the purpose of the acquisition (Section 3(d))

IV.
Application of FWCA
A.
Because FWCA  is written in broad and general language, the Act lends itself to continuing interpretation.  This characteristic of the Act, plus the fact that it is a "permissive" law (i.e., acceptance of mitigation recommendations is not mandatory by action agencies), has fostered a perception by some that the Act is weak in assuring fish and wildlife habitat protection.  Interpretation of the Act has varied among the different action agencies.  Many in the environmental community believe the Act has lagged behind the changing desires and viewpoints of the public.

B.
On the positive side, FWCA provides FWS and state wildlife agencies with procedural opportunities to present recommendations and to argue for these recommendations through-out the decision making process.  The "success rate" has been directly proportional to the demonstrated soundness of the mitigative measures recommended; the skill, dedication, and persuasiveness of the biologists and managers; and the receptivity of action agencies.
C.
To date, no regulations have been issued for FWCA.   In 1980, FWS issued proposed FWCA regulations and drafted an EIS.  This action resulted from a recommendation in President Carter's Water Policy directive.  In 1981, the Department of the Interior recommended the regulations be withdrawn in accordance with Vice President Bush's Regulatory Relief Program.

V.
Summary of FWCA
A.
Provides opportunity for FWS and States to participate in project planning and mitigation of wildlife impacts

B.
Allows wildlife issues to become part of the decisionmaking and public interest review process - compliments of NEPA

C.
Is a procedural and permissive law - FWS does not have veto power

VI.
 Components of FWCA Reports
A.
General Aspects of FWCA Reports
Section 2(b) of FWCA imposes upon the Service a specific reporting responsibility.  The purposes of the FWCA 2(b) Report are to document and recommend:  document results and findings of the Service's study, planning and coordination;  and recommend those actions considered necessary by the Service to accomplish the fish and wildlife population and habitat conservation goals of FWCA.  In this regard, the most basic requirements of a 2(b) report are: 1) a clear documentation of the project's impacts upon fish and wildlife, and 2) concise recommendations on measures to take to conserve fish and wildlife resources in light of these impacts.  The effectiveness and completeness of a 2(b) report is a direct function of how well it meets these 2 requirements.

Another major purpose of the 2(b) report is to insure that the ultimate decisionmaker, as well as intermediate officials, have access to the specific findings and recommendations of the Service.  It is extremely important that the 2(b) Report is submitted in a timely manner.  Failure to mesh the 2(b) report with the decision schedule and other environmental reviews can result in missed considerations by the action agency and ultimately loss of mitigation opportunities.  however, keep in mind that the 2(b) report is not an end unto itself.  It is also a means of documenting the results of careful planning and analysis and a vehicle for conserving fish and wildlife resources.  The Service goal is not to produce reports; it is to ensure that fish and wildlife conservation is an integral part of water resources development.

B.
Contents of FWCA Reports
FWCA reports are prepared in ES field offices on various types of projects, including major CE and BR projects, CE permits, and FERC licenses.  The format and content of FWCA reports for these different actions are described in a variety of national, regional, and field office memoranda and instructional guidance.  Although reports are tailored to project type and scope, complexity, and significance of resources affected,  all FWCA Reports should include:

•
Identification of authorities (e.g., FWCA)

•
Acknowledgement of coordination with state agencies and other involved parties

•
Description of the action and project area (including any alternatives)

•
Description of evaluation methods (e.g., HEP, IFIM) and any other studies/investigations

•
Description of existing fish and wildlife resources (without project conditions).  Should include information on the quantity and quality of habitats, identification of resource categories in accordance with the Service's Mitigation Policy, and other information relating to resource values.

•
Description of the action's impact on fish and wildlife resources (with project conditions).  Any positive effects of the action on fish and wildlife should also be discussed.  This section should address all aspects of the action's impacts (e.g., direct, indirect, cumulative, short-term, long-term) and overall change in fish and wildlife resources from the without-project conditions.

•
Discussion and justification of recommended means and measures for mitigating fish and wildlife impacts.  Steps in achieving the mitigation sequence and to what degree a given measure will achieve the goals of the Mitigation Policy (resource categories) should be included here.  This is an important section of the FWCA report; it sets up the Service's recommendations and position.

•
List of recommendations.  Should consist of a clear, concise enumeration of Service recommendations.

•
Summary of findings and Service position.  This should be a summary of major findings and a presentation of the Service's position.  This position, a statement regarding what the Service would support, oppose, or not oppose under certain specified conditions, is the culmination of all preceding efforts and as such represents the "bottom line."  While recommendations and Service position may be intertwined, providing recommendations alone does not establish a Service position; it is support of or opposition to an action, generally based on whether or to what degree the action agency incorporates Service recommendations, that constitutes the Service position.

C.
FWCA Report Style
1.
Elements of style that all ES biologists should seek to master in FWCA reporting writing include:

•
Clear, concise statements that minimize the possibility of misinterpretation

•
Omission of unnecessary words

•
Avoidance of jargon

•
Avoidance of overstating

•
Minimal use of qualifiers, figures of speech, and dialect

•
Use of appropriate and consistent tone

2.
Tone should be factual, consistent, inoffensive, conducive to the understanding and the resolution of issues, and free from any suggestion of the author's personal opinions and biases.

3.
The Council of Biology Editors Style Manual (1983) is probably the most widely used and accepted style manual within the fisheries and wildlife profession.

D.
Utility of FWCA Reports
•
Powerful mitigation planning and negotiation document -- establishes Service and DOI position

•
Public document that can be used by others (e.g., conservation organization) to influence decision‑makers and implement recommendations (e.g., litigation)

•
Historical document useful in monitoring fish and wildlife impacts, tracking recommendations, and evaluating the effectiveness of mitigation measures

VII.
Link with CWA Section 404 Permits
Section 404 (m) of the  Clean Water Act reiterates the Service's authorities under FWCA to comment on CE permits:

"Not later than the ninetieth day after the date on which the Secretary notifies the Secretary of the Interior, acting through the Director of the United States Fish and Wildlife Service that (1) an application for a permit under subsection (a) of this section has been received by the Secretary, or (2) the Secretary proposes to issue a general permit under subsection (e) of this section, the Secretary of the Interior, acting through the Director of the united States Fish and Wildlife Service, shall submit any comments with respect to such application or such proposed general permit in writing to the Secretary."

USFWS is also mentioned in Section 404(g)(3) and (h)(1) regarding state assumptions and Section 404(q) on “agreements”.

VIII. Interesting Historical Tidbits
· USFWS was initially offered the lead on permitting but the Corps strenuously objected.  Compromise was the development of the elevation process, which in reality is seldom used.

· NEPA was originally considered as a possible amendment to FWCA.
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