
History of the Regulatory Program
I.
Rivers and Harbors Act of 1899

A.
Early Developments

1.
In 1802, Congress created the U.S. Army Corps of Engineers to erect and maintain frontier forts and other defense facilities.

2.
While responsible for river and harbor civil works, the Corps had no regulatory role until 1890 when Congress required the approval by the War Secretary of all construction activities and deposition of refuse into navigable waters (Rivers and Harbors Act of 1890).  Congress revised the act nine years later (Rivers and Harbors Act 1899).

3.
Section 10 authorized the Secretary to regulate dredging, filling, and construction activities in navigable waters.  Remains essentially unchanged for over ninety years.

4.
"Navigable waters" definition evolved over years to include waters navigable in fact, navigable in the past, and those which could become navigable with reasonable improvements.

5.
Until the early '70's, the Corps confined its permit authority to reviewing the effects of proposed activities in navigable waters on navigation.

B.
1960's Developments
1.
Two Supreme Court cases (U.S. vs. Republic Steel - 1960, U.S. vs. Standard Oil - 1966) interpreted the act broadly to include industrial wastes.

2.
First MOU between the Secretaries of Army and Interior in 1967 - Army Secretary agreed to implement FWCA.

3.
Corps promulgated "public interest review" as criterion for permit issuance - nonquantitative cost-benefit analysis including balancing project benefits against environmental costs.

4.
Landmark Zabel v. Tabb case (1970) - confirmed Corps authority to deny permits because of adverse effects on fish and wildlife.

II.
Clean Water Act
A.
The 1972 Federal Water Pollution Control Act Amendments
1.
Passed by Congress to restore and maintain the chemical, physical and biological integrity of the waters of the U.S. with a goal of producing fishable and swimmable waters by 1983 and eliminating all pollutant discharges by 1985.

2.
The Act's broad definition of "pollutant" to include "dredged spoil" caused concern by Corps.

3.
Corps convinced Congress to give them 404 regulatory program, but Congress established an oversight role for EPA, requiring them in conjunction with Corps to promulgate guidelines governing the permit program [404(b)(1)] guidelines.  Also authorized EPA to veto permits [404(c)].

4.
In an attempt to regulate companies discharging pollutants on small, non-navigable tributaries, Congress made plain they intended dramatic expansion of federal jurisdiction from Rivers and Harbors Act, asserting jurisdiction over "waters of the United States."

5.
EPA embraced new broad jurisdiction for its Section 402 of the Act, Corps resisted for 404.

6.
NRDC v. Callaway (1975) - District of Columbia Court ordered Corps to revise its regulations to reflect the full regulatory mandate of the 1972 Act.

7.
Corps eventually complied with the order, promulgating regs which phased in new jurisdiction, but included a "general permitting" mechanism to allow classes of activities with insignificant impacts to be authorized without individual permits.

8.
In 1975, EPA published 404(b)(1) guidelines.

9.
Review of Fish and Wildlife Aspects of Proposals In or Affecting Navigable Waters published by FWS s part of the 1975 Navigable Waters Handbook.

B.
The 1977 Clean Water Act Amendments and their aftermath
1.
Reaffirmed program coverage over all "waters of the U.S." but exempted 2 categories of activities from the program, ratified the Corps' practice of issuing general permits, and authorized EPA to approve state programs.

2.
First statutory mention of wetlands, explicit recognition of the Fish and Wildlife Service as a review agency [404(m), 404(j)], and authorized MOAs between Corps and appropriate federal agencies [404(q)].

3.
Corps promulgated revised regs (1977), including a jurisdictionally expanded wetlands definition and adopting a version of the presumption against wetland filling in EPA's 404(b)(1) guidelines.

4.
Civiletti decision (1979) concluded that EPA, not the Corps, has final authority over all jurisdictional questions under the CWA, including 404.  Subsequently confirmed by courts in decisions like Avoyelles Sportsmen's League v. Marsh (1983).

5.
Revised and stronger 404(b)(1) guidelines published by EPA (1980).  EPA declared guidelines are regulatory, not advisory, and are an independent basis for prohibiting discharges, apart from the Corps public interest review.

C.
Regulatory Relief and the 1980's
1.
404 program targeted for "relief" by the President's Task Force on Regulatory Relief.

2.
Numerous Corps attempts to weaken program:

(a)
promulgated enlarged nationwide permit program.

(b)
signed new, weakened MOUs with FWS, NMFS, EPA

(c)
proposed new regs in 1983 which reversed 404(b) guidelines presumption against wetland discharges by stating that "a permit will be granted unless its issuance is found to be contrary to the public interest".

(d)
attempted to have the 404(b)(1) guidelines declared advisory, not regulatory.

3.
Most of above were thwarted by Congress, resistance of EPA and federal fishery agencies, and the settlement of a suit brought by the National Wildlife Federation (NWF v. Marsh).

4.
In 1985, a new Interior/Army MOA was developed as a result of FWS' documented problems with the 1982 MOA.

5.
1987 amendments to CWA only made minor changes in Section 404's enforcement authorities.

D.
Clinton Administration Wetlands Policy Initiatives

1.
Proposed Executive Order - no overall net loss, long-term goal of increasing the quality and quantity, approach wetlands protection in an ecosystem/watershed context.

2.
Corps to establish an administrative appeals process.

3.
Corps to establish deadlines for permitting process.

4.
Prior-converted (PC) wetlands will not be subject to wetlands regulation.

5.
Natural Resource Conservation Service (NRCS) to be lead Federal agency responsible for wetland delineation on agricultural lands.

6.
Flexibility to apply less vigorous permit review to small projects with minor impacts to wetlands of lesser value.

7.
All Federal agencies to use same procedures to delineate wetlands.

8.
Endorses sequential approach to mitigation and use of mitigation banks when appropriate.

9.
Endorses watershed planning incentives for States and localities.

10.
Supports increased funding for USDA's Wetland Reserve Program.

11.
Promotes wetland restoration through voluntary programs.

12.
Directs Corps to undertake a field level review of NWP 26 to delete certain types of waters and activities.

13.
Endorses continued use of the 1987 manual pending recommendations from the National Academy of Sciences study.

14.
Encourages state and tribal assumption of 404. 

15.
Agencies to work to protect private property rights of individuals; however, deference to public interest.  Does not support a legislative approach to the takings issue.

E. 
Recent Developments


1.
Jurisdictional 

a.
Tulloch Rule - Revisions in the definition of discharge of dredged material.  The Corps and EPA regard the use of mechanized earth-moving equipment to conduct landclearing, ditching, channelization, in-stream mining or other earth moving activity in waters of the U.S. as resulting in a discharge of dredged material unless project-specific evidence shows that the activity results in only incidental fallback.  The revision defines incidental fallback to be small volumes of soil falling back into substantially the same place as it was initially removed.

b.
SWANCC - Supreme Court ruled that use of an area by migratory birds alone was an insufficient nexus for the commerce clause tie to Federal jurisdiction.  Significant effects on jurisdiction over most “isolated” wetlands are anticipated.

c.
Definition of Fill – In May 2002, a Final Ruling on the Definition of Fill was jointly issued by the Corps and the EPA that finally clarified exactly what constitutes Fill Material and described the Corps’ jurisdictional responsibility regarding waste material.   



2.
Mitigation

a.  
Corps RGL No. 02-2 (Christmas Eve RGL)

b.  
National Wetlands Mitigation Action Plan 

c.
2006 Proposed Compensatory Mitigation Rule
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