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Objectives:

At the end of this session, each student will be able to:

•
Describe the purpose of the enforcement MOA

•
Identify the key provisions of the enforcement MOA

Outline:

I.
Background

A.
MOA between Department of the Army and EPA entered into in 1989

B.
Recognizes that federal enforcement is necessary to maintain integrity of program

C.
Corps has enforcement authority for Section 404 violations under Sections 404(n) and 404(s) of CWA

D.
EPA has independent enforcement authority for CWA violations under Sections 301(a), 308, and 309 of CWA

E.
MOA sets forth appropriate allocation of enforcement responsibilities between agencies to avoid duplication and maximize efficiency

II.
General Provisions
A.
In majority of cases, Corps will conduct initial investigations because of greater field presence.  Upon request, EPA will act as investigating agency for violations in specially defined geographic areas (e.g., particular wetland type, special cases).

B.
Jurisdictional determinations will be made by investigating agency

C.
Lead Agency

1.
Corps acts as lead for:

a.
violations of Corps-issued permits

b.
unpermitted discharge violations which do not meet criteria for referral to EPA

2.
EPA acts as lead if:

a.
repeat violator

b.
flagrant violator

c.
EPA requests case for any reason

d.
Corps recommends EPA administrative penalty

3.
Lead agency carries action through to final resolution and closure of case

D.
FWS role in Section 404 enforcement under MOA

1.
Corps and EPA have agreed to seek assistance from FWS where appropriate

2.
Corps and EPA are encouraged to enter into interagency agreements with other agencies to assist with enforcement.  Possible FWS actions include conducting preliminary enforcement site investigations; monitoring of restoration or mitigation.

III.
Examples of FWS involvement

1.
Chicago Illinois Field Office MOA with EPA Region 5 provides for staff person to do permit compliance in Chicago metro area.  Currently involved with follow-up investigation of mitigation sites to determine compliance with permitted plans and overall mitigation success.

2.
EPA Region 3 has developed MOAs with Corps Districts that divide region geographically for lead enforcement.  EPA has developed sub-agreements with State College Field Office (Pennsylvania) to implement their part of agreement.  FWS does initial investigation, drafts violation letters, negotiates restoration or mitigation, does follow-up monitoring.
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