
Regulatory Guidance Letters


(RGLs)
I.
Overview

•
Regulatory Guidance Letters (RGLs) developed by Corps to organize and track written guidance.

•
Issued on an "as-needed" basis as a result of evolving policy, judicial decisions, and changes to Corps regulations or another agency's regulations which affect permit program.

•
Used only to interpret or clarify guidance to field offices.  They are not, in themselves, regulations.

•
Published in Federal Register.

•
RGLs eventually expire, are reissued, or are incorporated into subsequent revisions to regulations.

II.
Summary of Important RGLs
A.
RGL 92-1: Federal Agencies' Roles and Responsibilities

•
Clarifies Corps' leadership and decision-making role as project manager for permit application evaluation.

•
Purpose is to streamline permit review process through effective and efficient agency and applicant coordination.

•
Corps is solely responsible for making permit decisions, including determinations of compliance with 404(b)(1) guidelines and Section 7 of ESA.

•
Resource agencies will submit only substantive, project-specific information.  They should not attempt to interpret Corps regulations or guidelines.

•
Corps is responsible for initiating, coordinating and conducting pre-application consultations.

B.
RGL 92-3: Extension of RGL 86-10, Special Area Management Plans

•
Collaborative planning process that creates regional framework of development policies and guidelines.  Avoids some of the problems associated with case-by-case review.

•
SAMP prerequisites include 1) environmentally sensitive area under development pressure; 2) local sponsoring agency; 3) full public involvement; and 4) willingness of participants to conclude with definitive regulatory product.

•
Ideal SAMP concludes with 1) appropriate local and state approvals and Corps general permit, and 2) local and state restriction or EPA 404(c) restriction for undesirable activities.

C.
RGL 93-2: Flexibility of the 404(b)(1) Guidelines and Mitigation Banking

1.
404(b)(1) Guidelines

•
Guidelines may be applied less stringently for projects with minor impacts (e.g., low value resource, small size, little direct impact, temporary impacts).

•
Guidelines do not require extensive search for alternatives if only minor difference in impacts between proposed activity and potentially practicable alternatives.

•
If impacts are negligible, may not need to consider off-site alternatives.

•
Level of analysis for making "practicability" determination is flexible and may vary with scope of project and type of applicant.

•
Use common sense based on nature of resource and potential impacts.

2.
Mitigation Banking

•
Banking has clear advantages to site-by-site mitigation in many cases.

•
Agency preference for on-site mitigation does not preclude use of banks where agencies determine that bank use is more appropriate considering wetland function, landscape position, and affected species.

•
Ideally, banks should be functioning before credits are available.  May be appropriate to allow incremental distribution of credits based on stage of bank development.

•
Bank establishment should be accompanied by written agreement or permit.

•
All signatories should agree on a methodology for evaluating wetland creation or restoration success.  May be based on some level of function, or by acres of wetland by wetland type.
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