
State Programmatic General Permits  


(SPGP)
I.
Introduction to 404(e)

•
General permits vs. programmatic general permits

•
State wetlands protection programs in approximately 20 States; opportunities exist in these states to combine State and Federal programs where they overlap.

•
"Regional" general permit applying to one State could be written to incorporate a State's 401 program's permit criteria into the Federal process.

II.
Goals of Comprehensive General Permits
•
Simplify Section 404 program

•
Improve environmental protection

•
Rely on sound state decisions

•
Reduce duplication with state while preserving complementary aspects

•
Use state standards and procedures where appropriate and advisable

III.
Types of Comprehensive General Permits

A.
State program general permit

•
State jurisdiction as broad as federal

a)
Geographic jurisdiction

b)
Activities regulated

c)
Exemptions

•
Central decision-making

•
Decent track record

•
May piggyback on state thresholds or procedures

•
New Hampshire, Pennsylvania, Maryland

B.
Programmatic or hybrid general permits

•
State has wetland regulatory program, but differs from Federal Program

•
Cannot rely entirely on State thresholds or procedures

•
Maine, New York, Massachusetts, Connecticut, Rhode Island, Vermont

C.
General Permit

•
States with no regulatory program

•
Still replaces or "reinvents" nationwide permit program

IV.
Basic Concept

A.
Revoke nationwide and regional general permits and replace with a three-tiered comprehensive general permit

B.
Permit contains lower and upper thresholds to delimit three categories of Federal Review.  "Green, yellow and red-light" system:

•
All Section 404 regulated activity

•
Green: no Federal review.  Upper limit of green category is upper limit of consensus-derived minimal effects.  Corps can still exert discretionary authority if needed, over any size project.  Non-reporting category.  Section 404 authorization either already issued or effective after issuance of State permit.

•
Yellow: project screened to determine whether project may proceed as proposed, and via GP, may proceed with modifications via GP, or if individual permit needed.  Screening could be during interagency meeting on regularly scheduled basis, or by mutually-agreed-upon process.  Opportunity exists to use electronic means of communication.  Limited window of opportunity to comment - but this provides permit applicant with a break on waiting time.  Opportunity to tailor notification procedures and "kick-out" conditions to regional needs.  Lower limit for yellow just above upper limit for minimal effects.  Upper limit at level of effects where agencies likely to request individual permit in most cases anyway.  Automatic kick-out if resource agency requests it.  Has not been abused. 

•
Red: individual permit

V.
Before
40 nationwide permits, pre-discharge notification process, local operating procedures, regional general permits 401 conditions, regional conditions.

VI.
After
Comprehensive GP with three tiers of environmental review

VII.
Examples
•
Old style: specific concerns

•
New style: the numbers

VIII.
The Maine Process
Looking at a range of alternatives to minimize duplication of State and Federal programs, while maintaining complementary aspects

IX.
Comprehensive SPGPs vs State Assumption

•
Can apply to specific "waters"; can be for all or part of the program

•
Can apply to ALL waters vs. all except those subject to the ebb and flow of tides and adjacent wetlands thereto

•
Each action remains a Federal action, subject to ESA and other Federal statutes

X. Minnesota and Wisconsin’s LOPs

XI.
Summary of Benefits of the Approach

•
Process correlates the intensity of environmental review with the severity of impact; does not single out a category of "waters" such as headwaters

•
Simplifies program and clarifies rules

•
Relies on sound State decisions

•
Contains adequate and easy to use safeguards, thresholds and kick-outs

•
Replaces cumbersome and environmentally unsound nationwide permits

•
Improves rate of compliance with 404

•
Many winners, few losers

•
Potential for integration with section 401 process

•
Improves State and Federal communication and coordination

XII.
Advice on Proceeding - the Service Field Office Role

•
Establish relevant facts.  Understand all facets of jurisdiction, existing thresholds and mechanics of processing.

•
Decide if type I, type II or type III makes most sense.

•
Fashion comprehensive general permit with appropriate thresholds and kick-out provision.

•
Be clear about nationwide permit revocation.

•
Be mindful of workload implications for the Corps and for you.

•
For hybrid permits need to balance simplicity, environmental safeguards and desire to integrate State and Federal programs against each other.

•
Alternative to or interim step toward state assumption.
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