Regulatory Takings

"No person shall be ...deprived of life, liberty, or property without due process of law; nor shall private property be taken for public use, without just compensation."  U.S. Constitution, Amendment V.

"Nor shall any state deprive any person of life, liberty or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws."  U.S. Constitution Amendment XIV.

LISTNUM 1 \l 1
Introduction - General Principles Laid Out By the Courts

·
No one has an absolute right to use his land in a way that may harm the public health or welfare, or that damages the quality of life of neighboring landowners, or of the community as a whole.

·
Historical precedent and recent case law make clear that reasonable land use and environmental regulations will have little trouble withstanding constitutional scrutiny in the vast majority of cases.  Only in rare instances will such regulations be deemed so onerous as to effect a taking.

·
Courts have outlined several broad factors to be considered on a case-by-case basis in determining if a taking has occurred, including: the economic impact of a the regulation on the property owner; the public purpose for which the regulation was adopted; and the character of the government action.  Generally, a regulation will be upheld if it furthers a valid public purpose and leaves a property owner with some viable economic use of the property.

·
Property owners have a right to a reasonable return or use of their land, but the Constitution does not guarantee the most profitable use.

·
Courts have upheld a wide variety of purposes as valid reasons for enacting environmental and land use regulations.  These include pollution prevention, resource protection, historic preservation, design controls and scenic view protection.

·
The focus of the takings inquiry is on the entire property interest.  A severe adverse impact of a regulation on one portion of the property or ownership interest will not amount to a taking if the property as a whole continues to have a reasonable economic use.  
II.
Takings Case Law Highlights
A.
Pennsylvania Coal Co. v. Mahon (1922)

1.
Beginning of modern regulatory takings theory.  Prior to this case, Supreme Court would not invalidate a land use regulation regardless of financial loss, provided regulation had a proper purpose.

2.
In this case, Supreme Court first determined that if a regulation goes too far, it will be recognized as a taking.

B.
Penn Central Transportation Co. v. City of New York (1978)

1.
Landmarks Preservation Council refused to approve plans for a 50-story office building over Grand Central Station.

2.
Supreme Court ruled no takings had occurred, and identified 3 factors relevant to the takings inquiry:

a.
Economic impact:  Severe economic loss alone not sufficient to automatically constitute a taking, especially if regulation only prevents the exploitation of a particular property interest.  Must consider the property as a whole.  Can owner continue to use property effectively?

b.
Interference with investment-backed expectations.  Can owner still obtain reasonable return on investment?

c.
Nature of the government action:  Physical invasions by the public will generally be considered takings.  Taking less likely when interference arises from some public program adjusting the benefits and burdens of economic life to promote the common good.

C.
Agins v. City of Tiburon (1980)

1.
Court upheld open space zoning ordinance limiting number of homes that could be built on a landowner's tract.

2.
Applied two-parted takings test.  For an action not to be found a taking, it must:

a.
substantially advance legitimate state interests, and

b.
not deny economically viable use of the property.  Loss generally has to be extreme.

D.
Nollan v. California Coastal Commission (1987)

1.
Plaintiffs applied for permit to construct beachfront house.  Coastal Commission agreed to issue permit on condition that Nollan convey easement to State allowing public access across rear of property.

2.
Using Agins two-parted analysis, Court found no advancement of legitimate State interests.

3.
Real purpose was to obtain government easement without compensation under guise of mitigating visual impacts of new building.  Public access condition was not reasonably related to the legitimate governmental purpose of the building code.

E.
Lucas v. South Carolina Coastal Commission (1992)

1.
Plaintiff was denied permission to build houses on two beachfront lots in a coastal hazard zone because of inconsistency with Beachfront Management Act.  Argued that elimination of all value entitled him to compensation, regardless of legitimate police power.

2.
U.S Supreme Court agreed all economic value had been eliminated.

3.
Where all economic value is lost, compensation is due unless nuisance law would prevent the use (cannot take away property right which never existed).

4.
Nuisance law is continually evolving; can prohibit uses not barred when property purchased.

III.
Wetlands Case Law

A.
Deltona Corp. v. U.S. (1981)

1.
Deltona proposed a 7.5-million dollar, 10,000-acre development in a coastal area.  Development was divided into 5 construction areas for consecutive building.  Corps permit were received for the first three areas, but later denied for the last 2, over which Deltona claimed a takings has occurred.

2.
Court ruled no takings had occurred because:

a.
When considering property as a whole, plaintiff had profitably developed first phases, and could develop upland portions of the others;

b.
New 404 regulations substantially advance important federal interests.

B.
Florida Rock Industries v. U.S. (1985)

1.
Challenged Corps' denial of permit for phosphate mine.

2.
Claims Court found takings, ruling that burden on plaintiff outweighed benefit of preserving wetland.

3.
In March 1994, Federal Circuit overturned decision and remanded the case, stating that wetlands have substantial economic value in their natural state, based on actual post-permit-denial market for nearby wetlands.

4.        Eventual settlement circa 2001 with government paying $21 million 


for the entirety of the property
C.
Loveladies Harbor v. U.S. (1988) 

1.
Plaintiff originally owned 250 acres, but by the time permit to fill 11.5 acres of wetland was denied, it had sold all but 57 acres.

2.
Court looked only at parcel for which permit had been denied in ruling that a takings had occurred.

LISTNUM 2 \l 2 \s 4
Forest Properties, Inc. v. U.S.  (1997)

LISTNUM 2 \l 3
No takings for denial of permit to fill wetlands for a 53 acre upland + 9 acre wetland development.

LISTNUM 2 \l 3
The relevant parcel was 62 acres which as a whole retained substantial economic viability.

LISTNUM 2 \l 3
Wetland preservation is a worthy national goal, FPI lacked reasonable investment backed expectations in light of the well developed regulatory scheme of wetlands.

LISTNUM 2 \l 2
Good v. U.S.  (1997)

LISTNUM 2 \l 3 \s 1
Rejected takings claim for a 40 acre parcel in the Florida Keys which was 32 acres of uplands and 8 acres of wetlands.

LISTNUM 2 \l 3
Property retains value for development or for the sale of transferable development rights.

LISTNUM 2 \l 3
No reasonable investment backed expectations because of significant federal and state development restrictions in effect at time of purchase of the land.

F. 
Palazzolo v. Rhode Island (2001)

1.

Supreme court ruled that since at least one home could be built on an upland portion of the property, denial for the filling of marshland was not a taking.

2. But remanded back to Rhode Island Supreme Court for further consideration on interference of investment backed expectations.

3. Also ruled that developers must fully avail themselves to local decision making and permitting processes before a takings claim is “ripe” for court review.

G. Tahoe Sierra Preservation Council v. TRPA (2002)

G. Supreme Court held that a 32-month moritorium adopted by the Tahoe Regional Planning Authority to address the effect that development was having on Lake Tahoe clarity was not a takings.

IV.
Conclusions from Case Law

A.
There is, as yet, no set of principles that has been consistently and uniformly applied by the Supreme Court to takings claims.

B.
Government has a right to limit land use in the public interest without payment, but if it goes too far, compensation may be due.  There is no absolute test of when it has gone too far.

C.
In determining whether a taking has occurred, recent cases have considered whether the government action substantially advances legitimate State interests, and whether all viable economic uses of the property have been lost.  There are no clear guidelines established for determining whether all viable economic uses have been lost.

D.
Denial of uses of property which would be prohibited under nuisance law are probably not compensable, regardless of loss of economic value.

E.
Usually, but not always, the entire property is considered, and not just the portion that is the subject of the government action.

F.
Mere assertion of regulatory jurisdiction is not a takings, since there is potential administrative relief through a permit.

V.
Takings Implication Assessments (TIA)

A.
Executive Order on takings was issued by former President Reagan in 1988, entitled "Governmental Actions and Interference with Constitutionally Protected Property Rights."

B.
Stated purpose is to protect individual property rights and the government's budget from unwanted or unplanned takings liabilities.

C.
Requires preparation of TIA before undertaking certain regulatory actions, including denial of Section 404 permits.

VI.
Corps Guidance on Takings
A.
Speculative or high-impact permit applications may be filed in order to receive denial, which could then be basis for filing claim for compensation.  Corps must not cooperate with these attempts.

B.
Strong administrative record necessary to withstand takings challenge.

C.
Fairness and equity should be documented.  Courts more likely to find compensable takings if facts show decision led to inequitable or unfair result.

D.
For denials, show how permit could have been received (e.g., alternatives, project modifications).

E.
Do not rely on only one basis for denial if others can reasonably be cited.

F.
Strongest rationale for denial is public nuisance (flooding, hazard to drinking water supply, public safety).

G.
Show that denial advances specific statutory purposes.  Reasons related to significant degradation and water quality strongest.  Alternatives weakest.

VII.
Implications for Regulatory Program

A.
Takings threat does not now significantly impede government's regulation of wetlands.

Courts have not shown great deference for takings claims.

B.
Basis for denial of most takings claims leaves little room for the development of effective takings arguments.

C.
Possibility of takings associated with permit denials argue for strong, statute-based documentation of project impacts as a pre-condition of a denial decision.

D.
Corps will likely lean toward permit issuance with mitigation if denial might meet potential criteria for taking.
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