Outline:

I.
Historical Background

A.
Corps, FWS, and EPA working relationships have been largely adversarial for most of the program's history. 

B.
FWS and EPA viewed the program from a resource protection standpoint, and considered it fundamentally as a prohibition on discharges into wetlands and aquatic habitats.  Corps did not consider it to be a wetland protection statute, and gave much more consideration to economic development, property rights, and the wishes of applicants when evaluating project benefits and detriments.

C.
Contention became significant because of each agency's statutory input into the process:

1.
EPA through 404(b)(1) guidelines development and their interpretation, 404(q) elevation authority, jurisdictional authority, enforcement authority, and 404(c) veto authority

2.
FWS through 404(q) elevation process, FWCA, and ESA

3.
States through FWCA

D.
Agency relationships deteriorated through mid-80's.  Attleboro Mall 404(c) veto based on Corps' incorrect application of 404(b)(1) guidelines was most visible example of agency differences.

E.
Relationships improved in late 80's and into the 90's as Corps adopted a more environmentally protective stance and found philosophical common ground with EPA in the issuance of joint program guidance (e.g., Mitigation MOA), and with the Service in the signing of 404(q) agreements.

II.
Corps Perspective on Regulatory Program and its Role as an Agency [see OASA(CW) Views on the Regulatory Program and The Art of Regulating]

A.
Has fully accepted the regulatory mission as an important one for the Corps.

B.
As an organization, serious about providing resource the fullest level of protection they can under the law and regulations.

C.
Balancing resource protection with economic growth and development is a program mandate.  This single statement probably better summarizes the Corps' view of itself and the program than any other.

D.
Views itself as an impartial decision-maker, neither a project proponent nor opponent.

E.
Program must be administered flexibly, and with good common sense.  Bureaucratic nonsense must be avoided.

F.
The Corps is in charge.  The Corps alone - not EPA, not FWS, not anybody except the Corps - is responsible for administering the regulatory program.  The Corps makes all compliance determinations and permit decisions, and coordinates all aspects of project management.

G.
Delays are poison to the program.  Program efficiency must be improved so delays can be reduced.  Applicants may not be due a favorable decision, but they are due a timely one.

H.
Excessive regulation must be avoided.  Impacts to the regulated public must be kept in mind at all times when balancing project benefits and detriments.

III.
The Art of Regulating
Source: Regulatory II Training Course Notebook, U.S. Army Corps of Engineers

A.
Introduction

1.
Being a good regulator is an art form.

2.
Be careful to avoid the tendency to champion a cause like wetland preservation.  That's the mandate and job of the resource agencies.

3.
Likewise avoid the tendency to lean too much on the side of the applicant.  Other people and animals have rights and interests.

4.
Our program is not an environmental program.  Environmental protection is certainly a major feature and benefit of the program but our mission is to regulate, not to protect the environment.  If Congress wanted this to be an environmental protection program, I should certainly think they would have assigned it to the Environmental Protection Agency.

5.
So you wonder "where is the direction?; where is the challenge?; where is the cause?"

6.
The causes you champion are fairness, equity, and good government.

7.
The program is difficult, complex, and frequently frustrating.  But remember when both sides are equally upset with your decision, it was probably the right one.  And when it's all over both sides will respect you as a good regulator.

B.
The Deadly Sin of Delay
1.
Applicants are not always due a favorable answer from their government, but they are due a timely one.

2.
Delay is the number one criticism levelled against the program.  Not the decision, not government interference, not the cost, but the delay in making decisions.  The program was targeted in 1981 by the President's Task Force on Regulatory Relief for an intensive review - the principal reason - delay.

3.
Quality decisions are important but learn where to cut off the reach for perfection.

4.
An EIS will add on average two to three years to the process. Make sure that the net adverse impact (factor in anticipated mitigation) of your decision has the potential to significantly affect the quality of the human environment before calling for an EIS.  As William Tucker, a newspaper correspondent, wrote:  "Environmental impact statements are like the sacred rituals of certain Indian tribes:  They have to be done over and over again until they are performed perfectly, otherwise the gods will not accept them."

5. 
Move out smartly without fear or favor.

C.
Manage with Professionalism
1.
Respect the views of others, but the decision is yours.

2.
Resource agency comments and recommendations are important and must be fully and fairly considered.  But they are not binding.

3.
Applicants are not responsible for resolving objections of commenting parties.

4.
The project manager must be in full control and fully accountable for all aspects of the evaluation process on any assigned application.

D.
Creative Regulation
1.
Look for innovation opportunities.  Avoid mechanical ruts.  Stop long enough to ask yourself if there is a better way.  Then give it a try.

2.
Proactive regulation is the wave of the future - favored by developmental and environmental interest alike.  General permits, special area management, advance identification, general denials.

3.
Be aggressive in working with state and local agencies to more efficiently distribute the workload.  Complement, don't duplicate.  Cut some smart deals on 401 and CZM procedures.

4.
Don't be a slave to procedural nonsense.

5.
If something new works, tell us about it so we can spread the word.

E.
Moderation in Regulation
1.
The government that governs least governs best, said someone famous.  I agree.

2.
If you have a zone of discretion on a jurisdictional issue, and you usually do, choose on the side that results in the least regulation.

3.
Excessive regulation eventually leads to no regulation which is bad for the resource.  Therefore, moderate regulation, faithful to the law, is good for the environment.  But for a single vote in the Senate in 1977, the 404 program would have been pulled out of non-navigable waters.  The House, under pressure from constituents claiming excessive government regulation in non-navigable waters, particularly wetlands, had already voted to extinguish 404 coverage in such waters.

4.
The courts have shown increased interest in Fifth Amendment takings.  But, that is the concern of the judiciary, not yours.  Continue to regulate with moderation; leave the taking question to others.

F.
The Other Side of the Balance
1.
Applicants have rights.  Generally speaking, no agency or group will plead for those rights.  You must fairly protect the applicant's rights.

2.
Respect property rights.  Take heed of the words from a court on a permit decision: "Defendant's argument badly distorts the nature and function of government in a free society where the right to own and enjoy property is a fundamental aspect to personal liberty, not a privilege dependent upon the whim to the sovereign." and "When government treats private land as if it were it own, ignoring the interest of the property owner and rendering the property economically useless, it has worked a taking, and under our constitution, compensation is due."

3. 
Don't forget we live in a capitalistic system where people's livelihood depends on economic, energy, fiber, mineral, and other development.  Only a few of us draw a government paycheck!

4.
Remember the foundation of the Corps' regulatory program: "The benefits which reasonably may be expected to accrue from the proposal must be balanced against its reasonably foreseeable detriments."  So don't forget to load the benefits on the balance.

G.
Summary
To be a regulatory artisan:

•
Be Swift

•
Be in Control

•
Be Creative

•
Be Moderate

•
Be Fair to All Interests

III.
Corps Perspective on FWS Role

A.
FWS has a valid role in the program, and their substantive comments must be fully considered

B.
Regulations support consideration of FWS concerns

1.
Consideration of important wetlands [33 CFR 320.4(b)]

2.
Wildlife-related 404(b)(1) considerations that relate to significant degradation or to endangered species

3.
Endangered species [33 CFR 325.2(b)(5)]

4.
By regulation, Corps must consider FWS views [33 CFR 320.4(c)]

C.
FWS comments are important, but they are not binding

D.
The concern for fish and wildlife impacts is but one of many issues that often surface in any particular permit application review, some of which are far more pressing to the Corps.  The world does not revolve around the FWS.

E.
The Corps views the FWS as being most effective and useful as a technical expert on fish and wildlife matters, rather than as an interpreter of policy, regulations, or guidelines.  The Corps needs information that will assist in making factual determinations under the 404(b)(1) guidelines or specific assessments of impacts to be used in the public interest review, leading to a rational, defensible permit decision.  They do not want a regurgitation of their own regulations.

F.
Corps project managers are looking for technical evaluations of project impacts, and also for resolution of issues, i.e. alternatives with acceptable levels of impact.
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