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Critical Habitat: Consideration of INRMPs
4(a)(3) Exemption.  Section 318 of the National Defense Authorization Act for Fiscal Year 2004 (Public Law No: 108-136) amended the Endangered Species Act by adding a new section 4(a)(3), which prohibits the Service from designating as critical habitat any lands or other geographical areas owned or controlled by the Department of Defense, or designated for its use, that are subject to an integrated natural resources management plan prepared under section 101 of the Sikes Act (16 U.S.C. 670a), if the Secretary of the Interior determines in writing that such plan provides a benefit to the species for which critical habitat is proposed for designation.

The committee report provides some additional insight into the intent of the provision:

 The conferees would expect the Secretary of the Interior to assess an INRMP's potential contribution to species conservation, giving due regard to those habitat protection, maintenance, and improvement projects and other related activities specified in the plan that address the particular conservation and protection needs of the species for which critical habitat would otherwise be proposed. Consistent with current practice, the Secretary would establish criteria that would be used to determine if an INRMP benefits the listed species for which critical habitat would be proposed. 

The Service’s current practice has been to consider three criteria when determining whether INRMPs provide special management or protection for the species. These criteria, slightly revised and described below, will continue to be applied under Section 4(b)(3).  The Service intends to formalize these criteria, and the process for written determination of a conservation benefit to the species, in revised guidelines for implementing the Sikes Act.  As of April, 2004, these guidelines are pending clearance.
1) The INRMP provides a conservation benefit to the species – An exclusion under Section 4(b)(3) requires that a legally operative INRMP be in place that addresses the maintenance and improvement of the primary constituent elements important to the species and manages for the long term conservation of the species.  We make a determination as to whether the plan provides a conservation benefit to the species, by considering the cumulative net benefits of the management activities identified in the INRMP for the length of the plan.  These benefits must maintain or provide for an increase in the species’ population, or the enhancement or restoration of its habitat within the area covered by the plan (i.e., those areas deemed essential to the conservation of the species).  Examples of a conservation benefit include: reducing fragmentation of habitat, maintaining or increasing populations, insuring against catastrophic events, enhancing and restoring habitats, buffering protected areas, or testing and implementing new conservation strategies.  
2) The INRMP provides certainty that it will be implemented – In order to provide the necessary assurances regarding implementation, the INRMP must demonstrate that: (1) the installation charged with plan implementation is capable of accomplishing the objectives of the INRMP; (2) the installation has adequate funding to implement the INRMP; (3) the installation has the authority to implement the INMRP and has obtained all the necessary authorizations and approvals; and (4) the installation has an anticipated timeline for implementation of the conservation effort as demonstrated by an implementation schedule (including completion dates) included in the INRMP. 
3) The INRMP provides assurances that the conservation measures in the plan will be effective – The following criteria will be considered when determining the effectiveness of a conservation effort.  The plan includes (a) biological goals (broad guiding principles for the program) and objectives (measurable targets for achieving the goals); (b) quantifiable, scientifically valid parameters that will demonstrate achievement of objectives, and standards for these parameters, by which progress will be measured; (c) provisions for monitoring and, where appropriate, for adaptive management; and (d) provisions for reporting progress on implementation (based on compliance with the implementation schedule) and effectiveness of the conservation effort (based on evaluation of quantifiable parameters); and (e) a description of a temporal duration sufficient to implement the plan and achieve the benefits of its goals and objectives.
Written determination procedures – The process for making the written determination that a plan provides a benefit to the species can be made in one of several ways.
· For an INRMP under review by the Service, the determination can be made in the course of the INRMP review process and be included in our concurrence letter.

· For an existing INRMP, the Service can make a standalone determination that the INRMP provides the required conservation benefit.  This can be done through (a) a letter to the installation; (b) a memo to the administrative record; or (c) the preamble of the Critical Habitat rule.
Section 4(b)(2) Amendment.  Public Law No: 108-136 also amended Section 4(b)(2) of the Endangered Species Act of 1973 (16 U.S.C. 1533(b)(2)) by inserting “the impact on national security,” after “the economic impact.”  Thus, the section now reads:

The Secretary shall designate critical habitat, and make revisions thereto, under subsection (a)(3) on the basis of the best scientific data available and after taking into consideration the economic impact, the impact on national security, and any other relevant impact, of specifying any particular area as critical habitat. The Secretary may exclude any area from critical habitat if he determines that the benefits of such exclusion outweigh the benefits of specifying such area as part of the critical habitat, unless he determines, based on the best scientific and commercial data available, that the failure to designate such area as critical habitat will result in the extinction of the species concerned.
The Service will consider exclusions pursuant to 4(b)(2) (in addition to 4(a)(3)), if we have comments in the record that indicate a national security or military readiness impact will result from a critical habitat designation.  Although the comments need to be reasonably specific about what the impact is, the Service will defer to the military regarding issues that fall under its expertise, including the determination of what constitutes national security and military readiness.  However, the Service must be provided sufficient specific justification of these impacts, for the administrative record, in order to conduct an adequate 4(b)(2) balancing.  The Service cannot justify 4(b)(2) exclusions based on generalized statements.
