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Primary Constituent Elements:

Recommendations Based on Lessons Learned from Alameda Whipsnake Decision
Background

The Endangered Species Act of 1973, as amended (Act) and our implementing regulations, define critical habitat and provide us guidance on determining which areas should be considered for inclusion into a designation.  This guidance is only general in scope which has allowed for wide latitude of interpretation.  

In 2003, The District Court for the Eastern District of California ruled on a merits challenge of the designation of critical habitat for the Alameda whipsnake (whipsnake).  In the opinion, the Court explicitly faulted us for not 1) clearly defining the physical and biological features essential to the conservation of the whipsnake (referred to as primary constituent elements (PCEs)), and 2) showing the logical link between the PCEs and those areas defined as being essential to the conservation of the species (the areas within the boundaries of designated critical habitat).  The following is an excerpt from a summary written by Ben Jesup (SOL-DC) of the Court’s opinion:
“ SEQ CHAPTER \h \r 1This case is significant because it is the most detailed analysis by a court of what a critical habitat designation should look like.  [T]he court held in various contexts that the Service had not sufficiently shown that it complied with the statutory standards by not specifying the relevant features, not determining that the features were essential, by designating areas that did not contain the features, by not determining that the features may require special management,...”
In accordance with section 3(5)(A)(i) of the Act and regulations at 50 CFR ( 424.12, in determining what areas are critical habitat, we shall consider those physical and biological features that are essential to the conservation of the species and, within areas currently occupied by the species, that may require special management considerations or protection.  These generally include, but are not limited to the following:

1)  space for individual and population growth, and for normal behavior; 
2)  food, water, air, light, minerals, or other nutritional or physiological requirements; 
3)  cover or shelter; 
4)  sites for breeding, reproduction, rearing of offspring, germination, or seed dispersal; and 
5)  habitats that are protected from disturbance or are representative of the historical geographical and ecological distributions of a species.
Further, when considering the designation of critical habitat, we shall focus on the principal biological or physical constituent elements (i.e., PCEs) within the defined area that are essential to the conservation of the species.  
Based on the whipsnake decision, we offer the following recommendations to provide assistance with the development of PCEs and an approach that provides the logical connection between what are defined as PCEs for a particular species and our obligations pursuant to the statutory requirements and our implementing regulations.
Development of PCEs
When beginning the evaluation of what physical and biological features are essential to the conservation of a species, ask the questions as to what specific features would provide for the five life history requisites addressed in our regulations at 50 CFR ( 424.12 and listed above.  For example, what are the specific features or areas that the subject species requires to provide for food, shelter, breeding, foraging, population expansion, migratory habitat-wintering and breeding grounds, seed bank, dispersal corridors, etc.?  Keep in mind that what you are attempting to define are requisite or essential features.  As defined in Webster’s dictionary, essential is absolutely necessary or indispensable.  Therefore, think about those essential or absolutely necessary or indispensable features that provide for the topics covered by the regulation.  However, some species may have essential features that fall outside the topics covered in the regulation, e.g., essential symbiotic relationships.  In these cases, clearly and logically define the feature through discussion in the preamble so that a reader not familiar with the species can easily understand what and why you have determined that feature to be a PCE.  
When determining and describing the PCEs, define the specific parameters of the feature, where possible, that make it essential to the conservation of the species.  If the species is aquatic, does the species require specific parameters of water temperature, depth, quality, flow, etc., or if terrestrial, does the species require a certain soil type, structure and function of a particular habitat type, host plant, food source, fire-return frequency or disturbance regime, dispersal or pollinating vector, host species, etc.  If the specific parameters are not readily known, provide data concerning a range of the parameter where the species is present.  Any information that can be provided to facilitate recognition of the PCE and its relative importance to the species is beneficial.
While not defined in the Act or regulations, the general discussion and trend has been to define PCEs as tangible, recognizable, or measurable features in the landscape, where possible, and not the processes that result in the feature.  This should allow for biologist and non-biologist to more clearly determine the PCEs while in the field.  For example, an evolutionary process of bedrock degradation to form a particular soil type should not be the PCE, but the resulting soil type (the end result of the process) should be the PCE.  In this case, the evolutionary process is important and helps to define the PCE, so the process should be discussed in the preamble.  However, what is essential to the species is the end point of the process – the particular soil type – so the soil type is the PCE.  Other examples include water pH or flow where the parameter can be measured or a certain habitat type that can be easily recognizable. 
Discussion of PCEs and their Supporting Rationale
The preceding discussion focuses on recommendations to assist with developing or defining those physical and biological features essential to the conservation of a species that we have regarded as primary constituent elements or PCEs, but it is equally important to ensure that the preamble of a proposed and final critical habitat designation discuss the rationale behind defining particular features as PCEs and their relationship to the species.  The lack of our supporting rationale and how the PCEs related to the species were weaknesses identified by the Court in the whipsnake decision.  

The PCEs and our rationale for determining the specific features or PCEs should be discussed in three separate sections of the preamble: 1) background section, 2) introduction portion of the Primary Constituent Elements section, and 3) the conclusory portion of the Primary Constituent Elements section.  The following discusses an approach that facilitates a textual explanation of the rationale behind determining which features have been determined to be PCEs and why and assists with compliance with our statutory requirements and our regulations.  

The features that are determined to be primary constituent elements should be discussed at length in the background section of the preamble.  The introduction and discussion of the features in this section and the relative importance of the features to the subject species, will allow an audience not familiar with the species to understand the basis or foundation of our rationale and see the clear connection of why we have determined that feature to be a PCE.  This discussion does not, in itself, need to be exhaustive, but complete enough to introduce the feature, discuss the relative importance to the species, and set the stage for the later discussion where we define the feature as a PCE.  As much as possible refer to existing documents or literature such as a listing rule for the species, a recovery plan for the species, or peer reviewed literature that addresses the species and discussed the relative importance of the particular feature to the species.  Remember, you do not want the reader to be first introduced to the PCE as a new concept only in the Primary Constituent elements section of the preamble.

In several cases we have further refined our discussion of the physical and biological features (i.e., PCEs) that we have determined to be essential to the conservation of the subject species in an introductory section of the Primary Constituent Elements section of the preamble.  The discussion of the PCEs in this section should lead the reader to a natural conclusion that the specific features discussed are the features “truly” essential to the survival and conservation of the species.  An appropriate method to focus this discussion is to couch it in terms of each of the five topics, or at least those applicable, from the regulations.  More specifically, use subheadings to define paragraphs speaking to the topics in the regulation at 50 CFR ( 424.12 and listed above.  This then will provide the lead-in to the list defining the specific PCEs for the subject species.  

The last section that should discuss the PCEs and the rationale behind determining that these features are essential to the conservation of the species would be the conclusory portion of the Primary Constituent Elements section of the preamble.  The discussion in this section should be brief, but relate each PCE back to the topic in the regulation and provide a summary statement as to why that feature is essential to the conservation of the species.  However, if it is abundantly clear through the discussion in the introductory portion of the Constituent Elements section of the preamble of why these features are essential to the conservation of the species and how they relate back to our regulations, then this conclusory discussion may not be necessary.  This section is intended more to tie the concepts together, provide an explicit link between the feature, the rationale as to why it is essential to the conservation of the species, and our regulations.  Again, we do not need to be too redundant, but want to make sure that a person not familiar with the species and its physical and biological requisites can clearly and easily understand our reasoning and logic.
There are two proposed rules that have been published recently that use this approach: the cactus ferruginous pygmy owl proposed critical habitat (67 FR 71032, November 27, 2002) and the Gila Chub proposed listing and critical habitat rule (67 FR 51948, August 9, 2002). 
Summary
The discussion above outlines a particular approach to defining those physical and biological features essential to the conservation of a species and presenting our rationale as to why those features were selected.  This approach has been used in at least two recent proposed rules, and appears to remedy the weaknesses of the Alameda whipsnake critical habitat designation.  Following these general recommendations should help focus discussion and keep the intent of the questions/topics in the regulation in mind during the process of determining PCEs for the subject species.  As such, there is a higher probability that the resulting designation will be in compliance with our statutory and regulatory requirements as they relate to this issue.  
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