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Billing Code 4310-55-P


DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

RIN 1018- XXXX        
Endangered and Threatened Wildlife and Plants; Proposed Designation of Critical Habitat for the [insert species name]
AGENCY:  Fish and Wildlife Service, Interior.

ACTION: Proposed rule.

SUMMARY:  [As per the Federal Register, we need to have relatively short summaries] We, the U.S. Fish and Wildlife Service (Service), propose to designate critical habitat for the [species common name (Scientific name)] pursuant to the Endangered Species Act of 1973, as amended (Act).  In total, approximately X acres (ac) (X hectares (ha)) fall within the boundaries of the proposed critical habitat designation.  The proposed critical habitat is located in [Counties, States]. 




DATES: We will accept comments from all interested parties until [insert date 60 days after Federal Register publication].  We must receive requests for public hearings, in writing, at the address shown in the ADDRESSES section by [insert date 45 days after Federal Register publication].

ADDRESSES: If you wish to comment, you may submit your comments and materials concerning this proposal by any one of several methods:


1. You may submit written comments and information to the Field Supervisor, U.S. Fish and Wildlife Service, X Fish and Wildlife Office, [address].


2. You may hand-deliver written comments to our Office, at the address given above.


3. You may send comments by electronic mail (e-mail) to [email address].  Please see the Public Comments Solicited section below for file format and other information about electronic filing.

4.  You may fax your comments to [fax number].

Comments and materials received, as well as supporting documentation used in the preparation of this proposed rule, will be available for public inspection, by appointment, during normal business hours at the X Fish and Wildlife Office, [address] (telephone [number]).

FOR FURTHER INFORMATION CONTACT:  Field Supervisor, X Fish and Wildlife Office, [address], (telephone [number]; facsimile [number]).

SUPPLEMENTARY INFORMATION:

Public Comments Solicited


We intend that any final action resulting from this proposal will be as accurate and as effective as possible.  Therefore, comments or suggestions from the public, other concerned governmental agencies, the scientific community, industry, or any other interested party concerning this proposed rule are hereby solicited.  Comments particularly are sought concerning:


(1) The reasons any habitat should or should not be determined to be critical habitat as provided by section 4 of the Act, including whether the benefit of designation will outweigh any threats to the species due to designation;


(2) Specific information on the amount and distribution of [species] habitat, and what habitat is essential to the conservation of the species and why;


(3) Land use designations and current or planned activities in the subject areas and their possible impacts on proposed critical habitat;


(4) Any foreseeable economic, national security, or other potential impacts resulting from the proposed designation and, in particular, any impacts on small entities; and


(5) Whether our approach to designating critical habitat could be improved or modified in any way to provide for greater public participation and understanding, or to assist us in accommodating public concerns and comments.


If you wish to comment, you may submit your comments and materials concerning this proposal by any one of several methods (see ADDRESSES section).  Please submit Internet comments to [email address] in ASCII file format and avoid the use of special characters or any form of encryption.  Please also include “Attn: [species]” in your e-mail subject header and your name and return address in the body of your message.  If you do not receive a confirmation from the system that we have received your Internet message, contact us directly by calling our X Fish and Wildlife Office at phone number [number].  Please note that the Internet address [email address] will be closed out at the termination of the public comment period. 


Our practice is to make comments, including names and home addresses of respondents, available for public review during regular business hours.  Individual respondents may request that we withhold their home addresses from the rulemaking record, which we will honor to the extent allowable by law.  There also may be circumstances in which we would withhold from the rulemaking record a respondent’s identity, as allowable by law.  If you wish us to withhold your name and/or address, you must state this prominently at the beginning of your comment.  However, we will not consider anonymous comments.  We will make all submissions from organizations or businesses, and from individuals identifying themselves as representatives or officials of organizations or businesses, available for public inspection in their entirety.  Comments and materials received will be available for public inspection, by appointment, during normal business hours at the above address.  

Designation Of Critical Habitat Provides Little Additional Protection To Species. 



In 30 years of implementing the Act, the Service has found that the designation of statutory critical habitat provides little additional protection to most listed species, while consuming significant amounts of available conservation resources.  The Service’s present system for designating critical habitat has evolved since its original statutory prescription into a process that provides little real conservation benefit, is driven by litigation and the courts rather than biology, limits our ability to fully evaluate the science involved, consumes enormous agency resources, and imposes huge social and economic costs).  The Service believes that additional agency discretion would allow our focus to return to those actions that provide the greatest benefit to the species most in need of protection.

Role of Critical Habitat in Actual Practice of Administering and Implementing the Act

While attention to and protection of habitat is paramount to successful conservation actions, we have consistently found that, in most circumstances, the designation of critical habitat is of little additional value for most listed species, yet it consumes large amounts of conservation resources.  Sidle (1987) stated, “Because the Act can protect species with and without critical habitat designation, critical habitat designation may be redundant to the other consultation requirements of section 7.”  Currently, only 445 species or 36 percent of the 1,244 listed species in the U.S. under the jurisdiction of the Service have designated critical habitat. We address the habitat needs of all 1,244 listed species through conservation mechanisms such as listing, section 7 consultations, the Section 4 recovery planning process, the Section 9 protective prohibitions of unauthorized take, Section 6 funding to the States, and the Section 10 incidental take permit process. The Service believes that it is these measures that may make the difference between extinction and survival for many species.

Procedural and Resource Difficulties in Designating Critical Habitat



We have been inundated with lawsuits for our failure to designate critical habitat, and we face a growing number of lawsuits challenging critical habitat determinations once they are made. These lawsuits have subjected the Service to an ever-increasing series of court orders and court-approved settlement agreements, compliance with which now consumes nearly the entire listing program budget. This leaves the Service with little ability to prioritize its activities to direct scarce listing resources to the listing program actions with the most biologically urgent species conservation needs.


The consequence of the critical habitat litigation activity is that limited listing funds are used to defend active lawsuits, to respond to Notices of Intent (NOIs) to sue relative to critical habitat, and to comply with the growing number of adverse court orders.  As a result, listing petition responses, the Service’s own proposals to list critically imperiled species, and final listing determinations on existing proposals are all significantly delayed.


The accelerated schedules of court ordered designations have left the Service with almost no ability to provide for adequate public participation or to ensure a defect-free rulemaking process before making decisions on listing and critical habitat proposals due to the risks associated with noncompliance with judicially-imposed deadlines.  This in turn fosters a second round of litigation in which those who fear adverse impacts from critical habitat designations challenge those designations.  The cycle of litigation appears endless, is very expensive, and in the final analysis provides relatively little additional protection to listed species.



The costs resulting from the designation include legal costs, the cost of preparation and publication of the designation, the analysis of the economic effects and the cost of requesting and responding to public comment, and in some cases the costs of compliance with the National Environmental Policy Act (NEPA).  None of these costs result in any benefit to the species that is not already afforded by the protections of the Act enumerated earlier, and they directly reduce the funds available for direct and tangible conservation actions.  

Background


[Background necessary for understanding the biological underpinnings of the proposed designation, e.g. 










habitat requirements and characteristics, dispersal and migration – do not repeat information already published in the FR – (sample language:  “It is our intent to discuss only those topics directly relevant to the designation of critical habitat in this proposed rule.  For more information on the [species], refer to the [final listing rule or other rule] published in the Federal Register on [date] [FR citation].”)  However, some of this information (the stuff that is really important) will need to be cited and/or discussed in the substantive analyses below (not here), such as the description of the PCEs or Units.]   





















Previous Federal Actions

[previous Federal actions – include the last FR document and the litigation history then refer to the last FR notice for the rest of the history– (sample language:  For more information on previous federal actions concerning the [species], refer to the [final listing rule or other rule] published in the Federal Register on [date] [FR citation].)] 



Critical Habitat


Critical habitat is defined in section 3 of the Act as‑‑(i) the specific areas within the geographic area occupied by a species, at the time it is listed in accordance with the Act, on which are found those physical or biological features (I) essential to the conservation of the species and (II) that may require special management considerations or protection; and (ii) specific areas outside the geographic area occupied by a species at the time it is listed, upon a determination that such areas are essential for the conservation of the species.  “Conservation” means the use of all methods and procedures that are necessary to bring an endangered or a threatened species to the point at which listing under the Act is no longer necessary.


Critical habitat receives protection under section 7 of the Act through the prohibition against destruction or adverse modification of critical habitat with regard to actions carried out, funded, or authorized by a Federal agency.  Section 7 requires consultation on Federal actions that are likely to result in the destruction or adverse modification of critical habitat.  

To be included in a critical habitat designation, the habitat must first be “essential to the conservation of the species.”  Critical habitat designations identify, to the extent known using the best scientific and commercial data available, habitat areas that provide essential life cycle needs of the species (i.e., areas on which are found the primary constituent elements, as defined at 50 CFR 424.12(b)).

Occupied habitat may be included in critical habitat only if the essential features thereon may require special management or protection.  Thus, we do not include areas where existing management is sufficient to conserve the species.  (As discussed below, such areas may also be excluded from critical habitat pursuant to section 4(b)(2).)



Our regulations state that, “The Secretary shall designate as critical habitat areas outside the geographic area presently occupied by the species only when a designation limited to its present range would be inadequate to ensure the conservation of the species” (50 CFR 424.12(e)).  Accordingly, when the best available scientific and commercial data do not demonstrate that the conservation needs of the species so require, we will not designate critical habitat in areas outside the geographic area occupied by the species.  

Our Policy on Information Standards Under the Endangered Species Act, published in the Federal Register on July 1, 1994 (59 FR 34271) and our U.S. Fish and Wildlife Service Information Quality Guidelines (2002) provide criteria, establish procedures, and provide guidance to ensure that our decisions represent the best scientific and commercial data available.  They require our biologists, to the extent consistent with the Act and with the use of the best scientific and commercial data available, to use primary and original sources of information as the basis for recommendations to designate critical habitat.  When determining which areas are critical habitat, a primary source of information should be the listing package for the species.  Additional information may be obtained from a recovery plan, articles in peer-reviewed journals, conservation plans developed by States and counties, scientific status surveys and studies, biological assessments, or other unpublished materials and expert opinion or personal knowledge.



Critical habitat designations do not signal that habitat outside the designation is unimportant to [species].  Areas outside the critical habitat designation will continue to be subject to conservation actions that may be implemented under section 7(a)(1), and to the regulatory protections afforded by the section 7(a)(2) jeopardy standard and the section 9 take prohibition, as determined on the basis of the best available information at the time of the action.  We specifically anticipate that federally funded or assisted projects affecting listed species outside their designated critical habitat areas may still result in jeopardy findings in some cases.  Similarly, critical habitat designations made on the basis of the best available information at the time of designation will not control the direction and substance of future recovery plans, habitat conservation plans, or other species conservation planning efforts if new information available to these planning efforts calls for a different outcome.

Methods


As required by section 4(b)(1)(A) of the Act, we use the best scientific and commercial data available in determining areas that are essential to the conservation of the [species].  [identify sources of data, e.g. recovery plan, State info., etc.] 

We have also reviewed available information that pertains to the habitat requirements of this species.  [identify sources of information, e.g. the material included data in reports submitted during section 7 consultations and by biologists holding section 10(a)(1)(A) recovery permits; research published in peer-reviewed articles and presented in academic theses and agency reports; and regional Geographic Information System (GIS) coverages, etc.]
Primary Constituent Elements


In accordance with section 3(5)(A)(i) of the Act and regulations at 50 CFR 424.12, in determining which areas to propose as critical habitat, we are required to base critical habitat determinations on the best scientific and commercial data available and to consider those physical and biological features (primary constituent elements (PCEs)) that are essential to the conservation of the species, and that may require special management considerations and protection.  These include, but are not limited to: space for individual and population growth and for normal behavior; food, water, air, light, minerals, or other nutritional or physiological requirements; cover or shelter; sites for breeding, reproduction, and rearing (or development) of offspring; and habitats that are protected from disturbance or are representative of the historic geographical and ecological distributions of a species.


[PCEs - identify PCEs and explain why they are PCEs.  If information is in the background section that supports why PCEs are the PCEs, use that language here rather than in the background.  DO NOT, cut and paste identical language found here into the background.  At most, summarize that information in the background and put the full discussion here.  Good examples can be found in the pygmy-owl and Gila chub proposed rules.  The following is from the pygmy-owl:  

“The specific primary constituent elements required for pygmy-owl habitat are derived from the biological needs of the pygmy-owl as described below.

Space for Individual and Population Growth and Normal Behavior

As described previously, pygmy-owls were recorded in association with riparian woodlands in central and southern Arizona (Bendire 1892, Gilman 1909, Johnson et al. 1987) and are currently found in a variety of vegetation communities such as riparian woodlands, mesquite bosques, Sonoran desertscrub, semidesert grassland, mesquite grasslands and Sonoran savanna grassland communities (see Brown 1994 for vegetation community descriptions).  


During the 1990s, nesting pygmy-owls were recorded in the Arizona upland subdivision of the Sonoran desert, particularly Sonoran desertscrub, and semidesert grasslands (Brown 1994), primarily below 1,220 m (4,000 ft.) elevation (Wilcox et al. 2000).  While pygmy-owls will use the upland areas, xeroriparian areas (dry washes) within these vegetative communities appear to be especially important (Wilcox et al. 2000).  Sonoran desertscrub communities are characterized by the presence of a variety of cacti, large trees, shrubs, and a diversity of plant species and vegetation layers.  This community includes, but is not limited to, palo verde (Cercidium spp.), ironwood (Olneya tesota), mesquite, acacia (Acacia spp.), bursage (Ambrosia spp.), desert hackberry (Celtis pallida), gray thorn (Zizyphus obtusifolia), and columnar cacti such as saguaro and organ pipe (Gilman 1909, Bent 1938, van Rossem 1945, Phillips et al. 1964, Monson and Phillips 1981, Davis and Russell 1984, Johnson and Haight 1985, Johnson-Duncan et al. 1988, Johnsgard 1988, Millsap and Johnson 1988).  


Certain areas within the Altar Valley were historically Sonoran savanna grassland; however, with the invasion of mesquite, these areas are now more properly classified as Sonoran desertscrub (Brown 1994).  The Altar Valley has also been described as semidesert grassland and/or a mesquite grassland biotic community with Sonoran desertscrub in the foothill areas (Abbate et al. 1999, Wilcox et al. 2000).  We, therefore, include all three of these grassland communities in our description of pygmy-owl habitat because they now contain the apparent habitat requirements needed by pygmy-owls.


Xeroriparian areas are utilized by pygmy-owls in desertscrub and grassland vegetation communities.  Pygmy-owls have been documented using xeroriparian drainages for nesting and dispersal (Wilcox et al. 2000). Drainages throughout these areas concentrate available moisture influencing the diversity and structure of the vegetation.  Grasslands have experienced the invasion of velvet mesquite in the uplands, and there are linear woodlands of various tree species (ash, hackberry, mesquite, etc.) along lowland areas and washes.  In desertscrub communities, xeroriparian sites are characterized by species found in the uplands (palo verde, mesquite, acacia, ironwood, etc.) but typically grow bigger and occur in higher densities within the drainages. 


Pygmy-owls are considered non-migratory throughout their range.  There are winter (November through January) pygmy-owl location records in Organ Pipe Cactus National Monument (R. Johnson unpubl. data 1976, 1980; Tibbitts, pers. comm. 1997).  Major Bendire collected pygmy-owls along Rillito Creek near Camp Lowell at present-day Tucson on January 24, 1872.  The University of Arizona Bird Collection contains a female pygmy-owl collected in the Tucson area on January 8, 1953 (University of Arizona 1995).  Similarly, records exist from Sabino Canyon on December 3, 1941, and December 25, 1950 (U.S. Forest Service, unpubl. data).  Research and monitoring conducted by AGFD has documented year-round occupancy of known home ranges (the area used by pygmy-owls throughout the year) (Abbate et al. 1999, 2000).  These winter records demonstrate that pygmy-owls are found within Arizona throughout the year and do not appear to migrate southward to warmer climates during the winter months.  Therefore, it is important that pygmy-owls have home ranges of adequate size to provide for their life history requirements throughout the entire year.

Pygmy-owl dispersal patterns are just beginning to be documented.  One banded juvenile in Arizona was observed in 1998 approximately 3.9 km (2.4 mi) from its nest site following dispersal.  Five young monitored with radio telemetry during 1998 were recorded dispersing from 3.5 km (2.17 mi) to 10.4 km (6.5 mi) for an average of 5.9 km (3.6 mi) (Abbate et al. 1999).  In 1999, 6 juveniles in Arizona dispersed from 2.3 km (1.4 mi) to 20.7 km (12.9 mi) for an average of 10 km (6.2 mi) (Abbate et al. 2000).  In Arizona, the maximum documented dispersal distance is 34.8 km (21.8 mi) (AGFD unpubl. data).  Juveniles typically disperse from natal areas in July and August and do not appear to defend a territory until September.  They appear to fly from tree to tree instead of long flights and may move up to 1.6 km (1 mi) or more in a night (Abbate et al. 1999).  Trees of appropriate size and spacing appear to be necessary for successful dispersal, but specific data describing this pattern are currently unavailable.  Once dispersing male pygmy-owls settle in a territory (the area defended by a pygmy-owl), they rarely make additional movements outside of their home range.  For example, spring surveys have found male juveniles in the same general location as observed the preceding autumn (Abbate et al. 2000).  However, unpaired female dispersers may make additional movements into the subsequent breeding season (AGFD unpubl. data). 


Pygmy-owls typically make short, rapid flights.  Observations indicate that pygmy-owls rarely fly longer distances than what is needed to travel from one tree to an adjacent tree (Abbate et al. 1999, 2000, AGFD unpubl. data).  Pygmy-owls will avoid flying across large open areas such as golf courses (Abbate et al. 1999, 2000).  Pygmy-owls have rarely been observed using areas of high human activity, such as high-density (4-5 houses/ac) housing, for normal day-to-day activities within a home range, nor during dispersal (AGFD unpubl. data).  Successful dispersal is dependent on habitats in an appropriate configuration that are protected from disturbance.  


Sufficient space must occur within pygmy-owl home ranges to provide vegetation of appropriate size and cover for roosting, sheltering, and foraging.  The area must be adequate to provide for the needs of the pygmy-owl on a year-round basis.  Population growth can only occur if there is adequate habitat in an appropriate configuration to allow for the dispersal of pygmy-owls across the landscape.  Dispersal habitat should provide sufficient cover in an appropriate configuration to facilitate movement and reduce mortality factors (predators, prey availability, human-related factors, etc.).

Food


Pygmy-owls typically hunt from perches in trees with dense foliage using a perch-and-wait strategy; therefore, sufficient cover must be present within their home range for them to successfully hunt and survive.  Pygmy-owls also hunt by inspecting tree and saguaro cavities for other nesting birds, and possibly bats. Their diverse diet includes birds, lizards, insects, and small mammals (Bendire 1888, Sutton 1951, Sprunt 1955, Earhart and Johnson 1970, Oberholser 1974, Proudfoot 1996, Abbate et al. 1996,1999).  Observations in Arizona from 1996 through 1998 indicate that reptiles, birds, mammals, and insects were 44, 23, 6, and 3 percent, respectively, of pygmy-owl prey deliveries recorded; 24 percent were unidentified (Abbate et al. 1999).  It is likely that use of insects was underestimated in these observations because of the speed at which they are consumed and the difficulty in observing such small prey items.  The density of annual plants and grasses, as well as shrubs, may be important to enhancing the pygmy-owl’s prey base.  


Vegetation communities which provide a diversity of structural layers and plant species likely contribute to the availability of prey for pygmy-owls (Wilcox et al. 2000).  Pygmy-owls also utilize different groups of prey species on a seasonal basis.  For example, lizards, small mammals, and insects are utilized as available during the spring and summer during periods of warm temperatures (Abbate et al. 1999).  However, during winter months, when low temperatures reduce the activity by these prey groups, pygmy-owls likely turn to birds as their primary source of food and appear to expand their use area in response to reduced prey availability (Proudfoot 1996).  Therefore, conservation of the pygmy-owl should include consideration of the habitat needs of prey species, including structural and species diversity and seasonal availability.  Pygmy-owl habitat must provide sufficient prey base and cover from which to hunt in an appropriate configuration and proximity to nest and roost sites.
Water


Free-standing water does not appear to be necessary for the survival of pygmy-owls.  During many hours of research monitoring, pygmy-owls have never been observed directly drinking water (Abbate et al. 1999, AGFD unpubl. data).  It is likely that pygmy-owls meet much of their biological water requirements through the prey they consume.  However, the presence of water may provide related benefits to pygmy-owls.  The availability of water may contribute to improved vegetation structure and diversity which improves cover availability.  The presence of water also likely attracts potential prey species improving prey availability. 
Reproduction and Rearing of Offspring


Male pygmy-owls establish territories using territorial_advertisement calls to repel neighboring males and attract females.  Usually, pygmy-owls nest as yearlings (Abbate et al. 1999, Gryimek 1972), and both sexes breed annually thereafter.  Territories normally contain several potential nest_roost cavities from which responding females select a nest.  Hence, cavities/acre may be a fundamental criteria for habitat selection.  Historically, pygmy-owls in Arizona used cavities in cottonwood, mesquite, ash trees, and saguaro cacti for nest sites (Millsap and Johnson 1988).  Recent information from Arizona indicates nests were located in cavities in saguaro cacti for all but two of the known nests documented from 1996 to 2002 (Abbate et al. 1996, 1999, 2000, AGFD unpubl. data).  One nest in an ash tree and one in a eucalyptus tree were the only non_saguaro nest sites (Abbate et al. 2000).


Pygmy-owls exhibit a high degree of site fidelity once territories (the area defended) and home ranges (the area used throughout the year) have been established (AGFD unpubl. data).  Therefore, it is important that habitat characteristics within territories and home ranges be maintained over time in order for them to remain suitable.  This is important for established owl sites, as well as new sites established by dispersing pygmy-owls. 


Shrubs and large trees also provide protection against predators for juvenile and adult pygmy-owls and cover from which they may capture prey (Wilcox et al. 2000).  Little is known about the rate or causes of mortality in pygmy-owls; however, they are susceptible to predation from a wide variety of species.  Documented and suspected pygmy-owl predators include great horned owls (Bubo virginianus), Harris' hawks (Parabuteo unicinctus), Cooper’s hawks (Accipiter cooperii), screech-owls (Otus kennicottii), and domestic cats (Felis catus) (Abbate et al. 2000, AGFD unpubl. data). Pygmy-owls may be particularly vulnerable to predation and other threats during and shortly after fledging (Abbate et al. 1999).  Arizona Game and Fish Department (AGFD) telemetry monitoring in 2002 indicated at least three of the nine young were killed by predators prior to dispersal during a year when tree species failed to leaf out due to drought conditions (AGFD unpubl. data).  Therefore, cover near nest sites may be important for young to fledge successfully (Wilcox et al. 1999, Wilcox et al. 2000).  A number of fledgling pygmy-owls have perished after being impaled on cholla cactus, probably due to undeveloped flight skills (Abbate et al. 1999).  Conditions which promote the proliferation of cholla (overgrazing, vegetation disturbance, etc.) may contribute to this mortality factor.  Habitat that provides for successful reproduction and rearing of young provides trees and cacti that are of adequate size to provide cavities in proximity to foraging, roosting, sheltering and dispersal habitats, in addition to adequate cover for protection from climatic elements and predators in an appropriate configuration in relation to the nest site.


The primary constituent elements determined necessary for the conservation of the pygmy-owl include:  (1) elevations below 1,200 m (4,000 ft) within the biotic communities of Sonoran riparian deciduous woodlands; Sonoran riparian scrubland; mesquite bosques; xeroriparian communities; tree-lined drainages in semidesert, Sonoran savanna, and mesquite grasslands; and the Arizona Upland and Lower Colorado River subdivisions of Sonoran desertscrub (see Brown 1994 for a description of vegetation communities); (2) nesting cavities located in trees including, but not limited to cottonwood, willow, ash, mesquite, palo verde, ironwood, and hackberry with a trunk diameter of 15 cm (6 in) or greater measured 1.4 m (4.5 ft) from the ground, or large columnar cactus such as saguaro or organ pipe greater than 2.4 m. (8 ft.); (3) multilayered vegetation (presence of canopy, mid-story, and ground cover) provided by trees and cacti in association with shrubs such as acacia, prickly pear, desert hackberry, graythorn, etc., and ground cover such as triangle-leaf bursage, burro weed, grasses, or annual plants.  By way of description, preliminary data gathered by AGFD indicates 35 percent ground cover at perch sites and 48 percent ground cover at nest sites; mid-story cover of 65 percent at perch sites and 65 percent at nest sites; and 73 percent canopy cover at perch sites and 87 percent canopy cover at nest sites (Wilcox et al. 1999) (This AGFD information is based on a limited study area, a small sample size, and methods used to describe microhabitat characteristics and may have only limited applicability in project evaluation); (4) vegetation providing mid-story and canopy level cover (this is provided primarily by trees greater than 2 m (6 ft) in height) in a configuration and density compatible with pygmy-owl flight and dispersal behaviors.  Within 15-m radius plots centered on nests and perch sites, AGFD has documented the mean number of trees and average height of trees for Sonoran desertscrub and semidesert grassland areas.  The mean number of trees per plot in Sonoran desertscrub plots was 12.5 with a mean height of 3.95 m.  The mean number of trees in semidesert grassland was 28.5 with a mean height of 8.1 m. (Wilcox et al. 2000) (This AGFD information is based on a small sample size using a method designed to describe microhabitat characteristics.  These numbers may have only limited applicability in project evaluations); and (5) habitat elements configured and human activity levels minimized so that unimpeded use, based on pygmy-owl behavioral patterns (typical flight distances, activity level tolerance, etc.), can occur during dispersal and within home ranges (the total area used on an annual basis). 


We determined that these proposed primary constituent elements of critical habitat provide for the physiological, behavioral, and ecological requirements of the pygmy-owl.  The first primary constituent element provides the general biotic communities which are known to support pygmy-owl habitat in Arizona.  We conclude that this element is essential to the conservation of the pygmy-owl because the species is not known to occur outside of these biotic communities.  


The second primary constituent element provides the components necessary for nesting, such as cavity availability and cover.  The third primary constituent element describes the structural makeup of habitat necessary to meet the biological needs of the pygmy-owl such as breeding, nesting, roosting, perching, foraging, predator avoidance, and thermal cover, and also promotes prey diversity and availability.  


The fourth primary constituent element describes the structural makeup of vegetation necessary to meet the biological needs of the pygmy-owl related to movements and dispersal.  This includes small-scale movements for foraging, defense, predator avoidance, pair formation, nest site selection, etc., as well as landscape level movements needed to promote genetic diversity and expansion of the population. 


The fifth constituent element describes landscape conditions which may affect pygmy-owl behavioral patterns and relates to the need to protect habitats from various disturbances.  Pygmy-owl behavior is not typically affected by low levels of human activity or activities which are predictable (Abbate et al. 1999, 2000, AGFD unpubl. data).  Low-density (< 3 houses per acre) residential areas and roads with low traffic volumes are examples of this type of activity.  However, high levels of human activities, high-intensity activities, or activities which cannot be predicted may affect the areas pygmy-owls will use for nesting, foraging and dispersal (AGFD unpubl. data).  High-density (> 3 houses per acre) residential, commercial areas with lights and constant high levels of activity or unpredictable activities of any level, ball fields, and roads with high traffic volumes are some examples of activity levels that could potentially affect pygmy-owl behavior and habitat use.  Habitat elements should be configured, and human activities should be minimized, so dispersal and pygmy-owl activities within its home range are not impeded.  


We did not map critical habitat in sufficient detail to exclude all developed areas and other lands unlikely to contain primary constituent elements essential for pygmy-owl conservation.  Within the proposed critical habitat boundaries, only lands containing some or all of the primary constituent elements (defined above) are proposed as critical habitat.  Existing features and structures within proposed critical habitat, such as buildings; roads; residential landscaping (e.g., mowed nonnative ornamental grasses); residential, commercial, and industrial developments; and lands above 1,200 m (4,000 ft) do not contain some or all of the primary constituent elements.  Therefore, these areas are not considered critical habitat and are specifically excluded by definition.  


Facilitating the movement of juvenile pygmy-owls to establish breeding sites, as well as movements among currently known local populations of pygmy-owls, is important for dispersal and gene flow, and providing such connectivity is a widely accepted principle of conservation biology.  Thus, portions of CHUs may function primarily to provide such connectivity within and among CHUs and may contain only the primary constituent elements required for dispersal, but we recognize the essential nature of such connectivity to the persistence of pygmy-owls in Arizona.  


We are soliciting public comments, information, or data which will help us evaluate whether the areas we have proposed are essential for the conservation of the pygmy-owl.  We seek public comment on all areas within the pygmy-owl’s current and historical range in Arizona, including whether any of these or other areas should be included or excluded from the final designation.  As stated previously, if new information indicates that proposed CHUs are inappropriate or that there are additional areas that are essential for the conservation of the species in Arizona, we could revise the designation of critical habitat as appropriate (50 CFR 424.12(g)).  The addition of any new areas to the current proposal will require us to start the proposal process again by publishing a new proposed rule and obtaining public comment before making a final determination.”]    













Criteria Used To Identify Critical Habitat

[methodology – outline the methodology and explain why we use the methodology we do] 











We are proposing to designate critical habitat on lands that we have determined are essential to the conservation of the [species].  These areas have the primary constituent elements described above.


[exclusions – HCPs:  Section 10(a)(1)(B) of the Act authorizes us to issue permits for the take of listed species incidental to otherwise lawful activities.  An incidental take permit application must be supported by a habitat conservation plan (HCP) that identifies conservation measures that the permittee agrees to implement for the species to minimize and mitigate the impacts of the requested incidental take.  We often exclude non‑Federal public lands and private lands that are covered by an existing operative HCP and executed implementation agreement (IA) under section 10(a)(1)(B) of the Act from designated critical habitat because the benefits of exclusion outweigh the benefits of inclusion as discussed in section 4(b)(2) of the Act.   … propose exclusion for existing operative HCPs or draft HCPs that meet our issuance criteria and are ready for been released for public notice and comment 


[for terrestrial spp:  When defining critical habitat boundaries, we made an effort to exclude all developed areas, such as towns, housing developments, and other lands unlikely to contain primary constituent elements essential for [species] conservation.]

Special Management Considerations or Protections
When designating critical habitat, we assess whether the areas determined to be essential for conservation may require special management considerations or protections.  [Randy Bowman and some SOL wants to see unit by unit a description of the threats that may warrant special management.  However, since there are some species with lots and lots of units, we are advising, in the interest of effort, that if we can consolidate that unit by unit description of threats.  For instance, we may say units x, y, and z may require special management due to threats posed by invasive species.  Units j-m may require special management due to threats posed by water depletion.  An alternative organization would put the unit by unit description of threats in the individual unit descriptions and refer to the individual unit descriptions in the special management section.  If you have unit by unit descriptions of threats in the background section (that may have been removed since the text is identical to the proposed rule), those can go in the special management section instead.]:  










Proposed Critical Habitat Designation

We are proposing X units as critical habitat for the [species].  The critical habitat areas described below constitute our best assessment at this time of the areas essential for the conservation of the [species] that may require special management.  The X areas designated as critical habitat are:  (1) [list areas].  

The approximate area encompassed within each proposed critical habitat unit is shown in Table 1.

TABLE 1.  Critical Habitat Units Proposed for the [species].

[Area estimates reflect all land within critical habitat unit boundaries, not just the areas supporting primary constituent elements – areas not supporting PCEs should be minimized.]

	Critical Habitat Unit
	Acres 
	Hectares

	1.  [unit]
	X
	X

	2.  [unit]
	X
	X

	3.  etc.
	X
	X

	
	
	

	
	
	

	
	
	

	Total
	X
	X


[identify land ownership patterns – State, private, etc.] 


We present brief descriptions of all units, and reasons why they are essential for the conservation of the [species], below.  
Unit 1: [name]
Unit 1 consists of X ac (X ha) …. [identify location and describe unit.  Discuss why this unit is essential for the conservation of the species (including existence of PCEs) and why it requires special management (in addition to the general discussion above, to the extent practicable).] 






Unit 2:  [name]
Unit 2 consists of X ac (X ha) …. [identify location and describe unit.  Discuss why this unit is essential for the conservation of the species (including existence of PCEs) and why it requires special management (in addition to the general discussion above, to the extent practicable).] 


Unit 3:  [name]
[as above] 



















Effects of Critical Habitat Designation

Section 7 Consultation

Section 7 of the Act requires Federal agencies, including the Service, to ensure that actions they fund, authorize, or carry out are not likely to destroy or adversely modify critical habitat.

Section 7(a) of the Act requires Federal agencies, including the Service, to evaluate their actions with respect to any species that is proposed or listed as endangered or threatened and with respect to its critical habitat, if any is proposed or designated. Regulations implementing this interagency cooperation provision of the Act are codified at 50 CFR part 402.  Section 7(a)(4) of the Act requires Federal agencies to confer with us on any action that is likely to jeopardize the continued existence of a proposed species or result in destruction or adverse modification of proposed critical habitat.  Conference reports provide conservation recommendations to assist the agency in eliminating conflicts that may be caused by the proposed action.  The conservation recommendations in a conference report are advisory.  If a species is listed or critical habitat is designated, section 7(a)(2) requires Federal agencies to ensure that activities they authorize, fund, or carry out are not likely to jeopardize the continued existence of such a species or to destroy or adversely modify its critical habitat.  If a Federal action may affect a listed species or its critical habitat, the responsible Federal agency (action agency) must enter into consultation with us.  Through this consultation, the action agency ensures that the permitted actions do not destroy or adversely modify critical habitat.


When we issue a biological opinion concluding that a project is likely to result in the destruction or adverse modification of critical habitat, we also provide reasonable and prudent alternatives to the project, if any are identifiable.  “Reasonable and prudent alternatives” are defined at 50 CFR 402.02 as alternative actions identified during consultation that can be implemented in a manner consistent with the intended purpose of the action, that are consistent with the scope of the Federal agency’s legal authority and jurisdiction, that are economically and technologically feasible, and that the Director believes would avoid destruction or adverse modification of critical habitat.  Reasonable and prudent alternatives can vary from slight project modifications to extensive redesign or relocation of the project.  Costs associated with implementing a reasonable and prudent alternative are similarly variable.


Regulations at 50 CFR 402.16 require Federal agencies to reinitiate consultation on previously reviewed actions in instances where critical habitat is subsequently designated and the Federal agency has retained discretionary involvement or control over the action or such discretionary involvement or control is authorized by law.  Consequently, some Federal agencies may request reinitiation of consultation or conference with us on actions for which formal consultation has been completed, if those actions may affect designated critical habitat or adversely modify or destroy proposed critical habitat.

We may issue a formal conference report if requested by a Federal agency.   Formal conference reports on proposed critical habitat contain an opinion that is prepared according to 50 CFR 402.14, as if critical habitat were designated.  We may adopt the formal conference report as the biological opinion when the critical habitat is designated, if no substantial new information or changes in the action alter the content of the opinion (see 50 CFR 402.10(d)).


Activities on Federal lands that may affect the [species] or its critical habitat will require section 7 consultation.  Activities on private or State lands requiring a permit from a Federal agency, such as a permit from the Army Corps under section 404 of the Clean Water Act, a section 10(a)(1)(B) permit from the Service, or some other Federal action, including funding (e.g., Federal Highway Administration or Federal Emergency Management Agency funding), will also continue to be subject to the section 7 consultation process.  Federal actions not affecting listed species or critical habitat and actions on non‑Federal and private lands that are not federally funded, authorized, or permitted do not require section 7 consultation.


Section 4(b)(8) of the Act requires us to briefly evaluate and describe in any proposed or final regulation that designates critical habitat those activities involving a Federal action that may destroy or adversely modify such habitat, or that may be affected by such designation.  Activities that may destroy or adversely modify critical habitat include those that appreciably reduce the value of critical habitat to the [species].  We note that such activities may also jeopardize the continued existence of the species.


To properly portray the effects of critical habitat designation, we must first compare the section 7 requirements for actions that may affect critical habitat with the requirements for actions that may affect a listed species.  Section 7 prohibits actions funded, authorized, or carried out by Federal agencies from jeopardizing the continued existence of a listed species or destroying or adversely modifying the listed species’ critical habitat.  Actions likely to “jeopardize the continued existence” of a species are those that would appreciably reduce the likelihood of the species’ survival and recovery. Actions likely to “destroy or adversely modify” critical habitat are those that would appreciably reduce the value of critical habitat to the listed species.


Common to both definitions is an appreciable detrimental effect on both survival and recovery of a listed species.  Given the similarity of these definitions, actions likely to destroy or adversely modify critical habitat would often result in jeopardy to the species concerned when the area of the proposed action is occupied by the species concerned.

Federal agencies already consult with us on activities in areas currently occupied by the species to ensure that their actions do not jeopardize the continued existence of the species.  These actions include, but are not limited to:


(1)  [list actions, e.g., Regulation of activities affecting waters of the United States by the Army Corps under section 404 of the Clean Water Act;


(2)  Regulation of water flows, damming, diversion, and channelization by any Federal agency;


(3)  Road construction and maintenance, right-of-way designation, and regulation funded or permitted by the Federal Highway Administration;


(4)  Voluntary conservation measures by private landowners funded by the Natural Resources Conservation Service;


(5)  Regulation of airport improvement activities by the Federal Aviation Administration;


(6)  Licensing of construction of communication sites by the Federal Communications Commission; and,


(7)  Funding of activities by the U.S. Environmental Protection Agency, Department of Energy, Federal Emergency Management Agency, Federal Highway Administration, or any other Federal agency.]

We consider X critical habitat units to be occupied by the species [explain why].  Federal agencies already consult with us on activities in areas currently occupied by the species or if the species may be affected by the action to ensure that their actions do not jeopardize the continued existence of the species.
Application of Section 3(5)(A) and 4(a)(3) and Exclusions Under Section 4(b)(2) of the Act
Include language about 3(5)(A) ONLY if we are excluding or considering exclusion under 3(5)(A). DO NOT use 3(5)(A) in Arizona.  

Section 3(5)(A) of the Act defines critical habitat as the specific areas within the geographic area occupied by the species on which are found those physical and biological features (I) essential to the conservation of the species and (II) which may require special management considerations and protection.  Therefore, areas within the geographic area occupied by the species that do not contain the features essential for the conservation of the species are not, by definition, critical habitat.  Similarly, areas within the geographic area occupied by the species that do not require special management also are not, by definition, critical habitat.  To determine whether an area requires special management, we first determine if the essential features located there generally require special management to address applicable threats.  If those features do not require special management, or if they do in general but not for the particular area in question because of the existence of an adequate management plan or for some other reason, then the area does not require special management.

We consider a current plan to provide adequate management or protection if it meets three criteria: (1) the plan is complete and provides a conservation benefit to the species (i.e., the plan must maintain or provide for an increase in the species’ population, or the enhancement or restoration of its habitat within the area covered by the plan); (2) the plan provides assurances that the conservation management strategies and actions will be implemented (i.e., those responsible for implementing the plan are capable of accomplishing the objectives, and have an implementation schedule or adequate funding for implementing the management plan); and (3) the plan provides assurances that the conservation strategies and measures will be effective (i.e., it identifies biological goals, has provisions for reporting progress, and is of a duration sufficient to implement the plan and achieve the plan’s goals and objectives).  

Include language about 4(a)(3) ONLY if we are excluding or considering exclusion under 4(a)(3). Section 318 of fiscal year 2004 the National Defense Authorization Act (Public Law No. 108-136) amended the Endangered Species Act to address the relationship of Integrated Natural Resources Management Plans (INRMPs) to critical habitat by adding a new section 4(a)(3)(B).  This provision prohibits the Service from designating as critical habitat any lands or other geographical areas owned or controlled by the Department of Defense, or designated for its use, that are subject to an INRMP prepared under section 101 of the Sikes Act (16 U.S.C. 670a), if the Secretary of the Interior determines in writing that such plan provides a benefit to the species for which critical habitat is proposed for designation.  Sample language: MCAS Miramar has an INRMP in place that provides a benefit for the Riverside fairy shrimp.  Camp Pendleton has an INRMP in place that provides a framework for managing natural resources, and we request information from DOD on the benefit of Camp Pendleton’s INRMP for the Riverside fairy shrimp to assist the Secretary of the Interior in meeting our section 4(a)(3) responsibilities.  MCAS El Toro is no longer owned by the Department of Defense and March Air Reserve Base (March ARB) has not yet completed an INRMP.  Lands essential to the conservation of the Riverside fairy shrimp on those installations are proposed as critical habitat. 


Further, section 4(b)(2) of the Act states that critical habitat shall be designated, and revised, on the basis of the best available scientific data after taking into consideration the economic impact, national security impact, and any other relevant impact of specifying any particular area as critical habitat.  An area may be excluded from critical habitat if it is determined that the benefits of exclusion outweigh the benefits of specifying a particular area as critical habitat, unless the failure to designate such area as critical habitat will result in the extinction of the species.    


In our critical habitat designations, we use both the provisions outlined in sections 3(5)(A) and 4(b)(2) of the Act to evaluate those specific areas that we are consider proposing designating as critical habitat as well as for those areas that are formally proposed for designation as critical habitat.  Lands we have found do not meet the definition of critical habitat under section 3(5)(A) or have excluded pursuant to section 4(b)(2) include those covered by the following types of plans if they provide assurances that the conservation measures they outline will be implemented and effective:  (1) legally operative HCPs that cover the species, (2) draft HCPs that cover the species and have undergone public review and comment (i.e., pending HCPs), 3) Tribal conservation plans that cover the species, (4) State conservation plans that cover the species, and (5) National Wildlife Refuge System Comprehensive Conservation Plans.


[discuss exclusions pursuant to section 3(5)(A), 4(b)(2), & 4(a)(3) of the Act - HCPs that include the species, DoD installations, management plans that protect the species…etc.]    If there are no HCP in the area under consideration for CH, do not include a discussion of HCPs
[If there are no exclusions then use this paragraph] Pursuant to section 4(b)(2) of the Act , we must consider relevant impacts in addition to economic ones.  We determined that the lands within the designation of critical habitat for [Species] are not owned or managed by the Department of Defense, there are currently no habitat conservation plans for [Species], and the designation does not include any Tribal lands or trust resources.  [If we’ve considered something but did not excluded, just summarize here.  For example: There is currently one management plan in existence for the species.  Strohmeiers Hills in Kentucky, is under a management agreement with the Kentucky Natural Heritage Program.  The agreement is nonbinding and does not restrict the property owner’s activities or property rights.]  We anticipate no impact to national security, Tribal lands, partnerships, or habitat conservation plans from this critical habitat designation.  Based on the best available information including the prepared economic analysis, we believe that all of these units are essential for the conservation of this species.  Our economic analysis indicates an overall low cost resulting from the designation.  Therefore, we have found no areas for which the benefits of exclusion outweigh the benefits of inclusion, and so have not excluded any areas from this designation of critical habitat for [Species] based on economic impacts.  As such, we have considered but not excluded any lands from this designation based on the potential impacts to these factors. 

Economic Analysis



[if an Economic Analysis is not yet done:]  An analysis of the economic impacts of proposing critical habitat for the [species] is being prepared.  We will announce the availability of the draft economic analysis as soon as it is completed, at which time we will seek public review and comment.  At that time, copies of the draft economic analysis will be available for downloading from the Internet at [website], or by contacting the X Fish and Wildlife Office directly (see ADDRESSES section).]
Peer Review


In accordance with our joint policy published in the Federal Register on July 1, 1994 (59 FR 34270), we will seek the expert opinions of at least three appropriate and independent specialists regarding this proposed rule. The purpose of such review is to ensure that our critical habitat designation is based on scientifically sound data, assumptions, and analyses. We will send these peer reviewers copies of this proposed rule immediately following publication in the Federal Register. We will invite these peer reviewers to comment, during the public comment period, on the specific assumptions and conclusions regarding the proposed designation of critical habitat.


We will consider all comments and information received during the comment period on this proposed rule during preparation of a final rulemaking. Accordingly, the final decision may differ from this proposal.

Public Hearings


The Act provides for one or more public hearings on this proposal, if requested. Requests for public hearings must be made in writing at least 15 days prior to the close of the public comment period. We will schedule public hearings on this proposal, if any are requested, and announce the dates, times, and places of those hearings in the Federal Register and local newspapers at least 15 days prior to the first hearing.

Clarity of the Rule


Executive Order 12866 requires each agency to write regulations and notices that are easy to understand. We invite your comments on how to make this proposed rule easier to understand, including answers to questions such as the following: (1) Are the requirements in the proposed rule clearly stated? (2) Does the proposed rule contain 

technical jargon that interferes with the clarity? (3) Does the format of the proposed rule (grouping and order of the sections, use of headings, paragraphing, and so forth) aid or reduce its clarity? (4) Is the description of the notice in the SUPPLEMENTARY INFORMATION section of the preamble helpful in understanding the proposed rule? (5) What else could we do to make this proposed rule easier to understand?

 
Send a copy of any comments on how we could make this proposed rule easier to understand to: Office of Regulatory Affairs, Department of the Interior, Room 7229, 1849 C Street, NW, Washington, DC 20240. You may e-mail your comments to this address: Exsec@ios.doi.gov.

Required Determinations

Regulatory Planning and Review

OMB considers all critical habitat rules to be significant based on novel policy or legal issues, therefore assume that OMB is reviewing this document.  OMB occasionally decides not to review individual critical habitat rules on a case-by case basis, therefore use the following language unless specifically instructed that OMB is not reviewing the rule.

This document has/has not been reviewed by the Office of Management and Budget (OMB), in accordance with Executive Order 12866.  OMB makes the final determination under Executive Order 12866. We are preparing a draft economic analysis of this proposed action, which will be available for public comment, to determine the economic consequences of designating the specific area as critical habitat.

Within these areas, the types of Federal actions or authorized activities that we have identified as potential concerns are listed above in the section on Section 7 Consultation.  








The availability of the draft economic analysis will be announced in the Federal Register and in local newspapers so that it is available for public review and comments.


Regulatory Flexibility Act (5 U.S.C. 601 et seq.)


Under the Regulatory Flexibility Act (5 U.S.C. 601 et seq., as amended by the Small Business Regulatory Enforcement Fairness Act (SBREFA) of 1996), whenever an agency is required to publish a notice of rulemaking for any proposed or final rule, it must prepare and make available for public comment a regulatory flexibility analysis that describes the effects of the rule on small entities (i.e., small businesses, small organizations, and small government jurisdictions).  However, no regulatory flexibility analysis is required if the head of the agency certifies the rule will not have a significant economic impact on a substantial number of small entities.  The SBREFA amended the Regulatory Flexibility Act (RFA) to require Federal agencies to provide a statement of the factual basis for certifying that the rule will not have a significant economic impact on a substantial number of small entities.  The SBREFA also amended the RFA to require a certification statement. 











Our assessment of economic effect will be completed prior to final rulemaking based upon review of the draft economic analysis prepared pursuant to section 4(b)(2) of the ESA and E.O. 12866.  This analysis is for the purposes of compliance with the Regulatory Flexibility Act and does not reflect our position on the type of economic analysis required by New Mexico Cattle Growers Assn. v. U.S. Fish & Wildlife Service 248 F.3d 1277 (10th Cir. 2001).

Under the Regulatory Flexibility Act (5 U.S.C. 601 et seq., as amended by the Small Business Regulatory Enforcement Fairness Act (SBREFA) of 1996), whenever an agency is required to publish a notice of rulemaking for any proposed or final rule, it must prepare and make available for public comment a regulatory flexibility analysis that describes the effects of the rule on small entities (i.e., small businesses, small organizations, and small government jurisdictions).  However, no regulatory flexibility analysis is required if the head of the agency certifies the rule will not have a significant economic impact on a substantial number of small entities.  The SBREFA amended the Regulatory Flexibility Act (RFA) to require Federal agencies to provide a statement of the factual basis for certifying that the rule will not have a significant economic impact on a substantial number of small entities. 

At this time, the Service lacks the available economic information necessary to provide an adequate factual basis for the required RFA finding.  Therefore, the RFA finding is deferred until completion of the draft economic analysis prepared pursuant to section 4(b)(2) of the ESA and E.O. 12866.  This draft economic analysis will provide the required factual basis for the RFA finding.  Upon completion of the draft economic analysis, the Service will publish a notice of availability of the draft economic analysis of the proposed designation and reopen the public comment period for the proposed designation for an additional 60 days.  The Service will include with the notice of availability, as appropriate, an initial regulatory flexibility analysis or a certification that the rule will not have a significant economic impact on a substantial number of small entities accompanied by the factual basis for that determination.  The Service has concluded that deferring the RFA finding until completion of the draft economic analysis is necessary to meet the purposes and requirements of the RFA.  Deferring the RFA finding in this manner will ensure that the Service makes a sufficiently informed determination based on adequate economic information and provides the necessary opportunity for public comment.






Executive Order 13211


On May 18, 2001, the President issued an Executive Order (E.O. 13211) on regulations that significantly affect energy supply, distribution, and use.  Executive Order 13211 requires agencies to prepare Statements of Energy Effects when undertaking certain actions.  This proposed rule to designate critical habitat for the [species] is not a significant regulatory action under Executive Order 12866, and it is not expected to significantly affect energy supplies, distribution, or use.  Therefore, this action is not a significant energy action and no Statement of Energy Effects is required.

Unfunded Mandates Reform Act (2 U.S.C. 1501 et seq.)
In accordance with the Unfunded Mandates Reform Act (2 U.S.C. 1501), the Service makes the following findings:

(a)  This rule will not produce a Federal mandate.  In general, a Federal mandate is a provision in legislation, statute or regulation that would impose an enforceable duty upon State, local, tribal governments, or the private sector and includes both “Federal intergovernmental mandates” and “Federal private sector mandates.”  These terms are defined in 2 U.S.C. 658(5)-(7).  “Federal intergovernmental mandate” includes a regulation that “would impose an enforceable duty upon State, local, or tribal governments” with two exceptions.  It excludes “a condition of federal assistance.”  It also excludes “a duty arising from participation in a voluntary Federal program,” unless the regulation “relates to a then-existing Federal program under which $500,000,000 or more is provided annually to State, local, and tribal governments under entitlement authority,” if the provision would “increase the stringency of conditions of assistance” or “place caps upon, or otherwise decrease, the Federal Government’s responsibility to provide funding” and the State, local, or tribal governments “lack authority” to adjust accordingly.  (At the time of enactment, these entitlement programs were: Medicaid; AFDC work programs; Child Nutrition; Food Stamps; Social Services Block Grants; Vocational Rehabilitation State Grants; Foster Care, Adoption Assistance, and Independent Living; Family Support Welfare Services; and Child Support Enforcement.)  “Federal private sector mandate” includes a regulation that “would impose an enforceable duty upon the private sector, except (i) a condition of Federal assistance; or (ii) a duty arising from participation in a voluntary Federal program.” 

The designation of critical habitat does not impose a legally binding duty on non-Federal government entities or private parties.  Under the Act, the only regulatory effect is that Federal agencies must ensure that their actions do not destroy or adversely modify critical habitat under section 7.  While non-Federal entities who receive Federal funding, assistance, permits or otherwise require approval or authorization from a Federal agency for an action may be indirectly impacted by the designation of critical habitat, the legally binding duty to avoid destruction or adverse modification of critical habitat rests squarely on the Federal agency.   Furthermore, to the extent that non-Federal entities are indirectly impacted because they receive Federal assistance or participate in a voluntary Federal aid program, the Unfunded Mandates Reform Act would not apply; nor would critical habitat shift the costs of the large entitlement programs listed above on to State governments.


(b) We do not believe that this rule will significantly or uniquely affect small governments because [explain the reasons for this conclusion].  As such, Small Government Agency Plan is not required.  We will, however, further evaluate this issue as we conduct our economic analysis and revise this assessment if appropriate.  [This language may be used in a proposed rule only if there is no preliminary evidence (e.g., ownership of the majority of lands proposed for designation owned by a small government) that small governments will be significantly or uniquely affected.  If the economic analysis indicates that this preliminary determination should be changed, a revised determination should be included in a new notice.  Even if the economic analysis does not require a change in the determination, the final rule should include a more complete explanation as to why the Service determined that a Small Government Agency Plan was not required.]






Takings
This section should not be in the rule itself.  However, the document containing the TIA must be made available to the SOL for review.

We need clarification from SOL whether it belongs in the ROC or as a stand alone Takings Implication Assessment (TIA) – for now put it in the ROC.  
In any case, the following is an example of a TIA.

[Example conclusion, if the facts support it:  “In accordance with Executive Order 12630, the rule does not have significant takings implications.  A takings implication assessment is not required.  The designation of critical habitat affects only Federal agency actions.  The rule will not increase or decrease the current restrictions on private property concerning take of the [species].  Due to current public knowledge of the species’ protection, the prohibition against take of the species both within and outside of the designated areas, and the fact that critical habitat provides no incremental restrictions, we do not anticipate that property values will be affected by the proposed critical habitat designation.  While real estate market values may temporarily decline following designation, due to the perception that critical habitat designation may impose additional regulatory burdens on land use, we expect any such impacts to be short term.  Additionally, critical habitat designation does not preclude development of HCPs and issuance of incidental take permits.  Owners of areas that are included in the designated critical habitat will continue to have opportunity to use their property in ways consistent with the survival of the [species].”]

[Alternative suggested by Janet based on the pygmy owl – basically the TIA from the ROC:
“Takings 


In accordance with Executive Order 12630, we have considered whether this rule has significant takings implications.  

I.  Summary of the Action


We are proposing to designate approximately 1.2 million acres of critical habitat for the pygmy-owl.  On September 21, 2001, the United States District Court for the District of Arizona, in National Association of Home Builders et al. v. Norton, Civ.-00-0903-PHX-SRB vacated the previous designation of critical habitat for the pygmy-owl and ordered us to issue a new proposed rule designating critical habitat for the pygmy-owl.  This proposed rule is being issued pursuant to that order. 

II.  Assessment of Takings Implications


The mere promulgation of a regulation, like the enactment of a statute, is rarely sufficient to establish that private property has been taken unless the regulation on its face denies the property owners economically viable use of their land (Agins v. City of Tiburon, 447 U.S. 255, 260-263 (1980); Hodel v. Virginia Surface Mining and Reclamation Ass’n, 452 U.S. 264, 195 (1981)).  The designation of critical habitat alone does not deny anyone economically viable use of their property.  The Act does not automatically restrict all uses of critical habitat, but only imposes restrictions under section 7(a)(2) on Federal agency actions that may result in destruction or adverse modification of designated critical habitat.  This is not the very rare case such as that found in Whitney Benefits, Inc. v. United States, 926 F.2nd 1169 (Fed. Cir. 1991), in which a statute explicitly prohibits the only economically useful activity possible on certain lands and a court is able to discern without administrative action that no permit could possibly be granted.


Recognizing that governmental regulation involves adjustment of rights for the public good, the court has found that a regulation which curtails the most profitable use of property, resulting in a reduction in value or limitations on use, likewise does not necessarily result in a taking (Andrus v. Allard, 444 U.S. 51, 66 (1979); Agins, 447 U.S. at 262; Hodel, 452 U.S. at 296).  Where a regulation denies property owners all economically viable use of their property, then a taking will likely occur (Agins, 447 U.S. at 260).  However, where regulation does not categorically prohibit use but merely regulates the conditions under which such use may occur, and does not regulate alternative uses, then no taking occurs (Hodel, 452 U.S. at 296).  With the designation of critical habitat, property owners are not denied the economically viable use of their land.  Use of land is not categorically prohibited but rather certain restrictions are imposed upon Federal agency actions which may result in the destruction or adverse modification of critical habitat.  As such, it is not likely that taking occurs.


Even beyond the above, however, a property owner must establish that a “concrete controversy” exists before the court may even reach the merits of a takings claim (Hodel, 452 U.S. at 294; Agins, 447 U.S. at 260).  The property owner must show a specific and real impact to specific properties before judicial resolution of a takings claim is made (MacDonald, Sommer, and Frates v. Yolo County, 447 U.S. 340, 348-349; Agins, 447 U.S. at 260).  The issue is not yet ripe for judicial resolution until administrative action is pursued to a final determination (Hodel, 452 U.S. at 297; MacDonald, 447 U.S. at 348-349).  It is likely that, prior to judicial intervention, a solution will be reached at the administrative level (Hodel, 452 U.S. at 297).  The Act provides mechanisms, through section 7 consultation, to resolve apparent conflicts between proposed Federal actions, including Federal funding or permitting of actions on private land, and the conservation of the species, including avoiding the destruction or adverse modification of designated critical habitat.  Based on our experience with section 7 consultations for all listed species, virtually all projects–including those that, in their initial proposed form, would result in jeopardy or adverse modification determinations in section 7 consultations–can be implemented successfully with, at most, the adoption of reasonable and prudent alternatives.  These measures must be economically feasible and within the scope of authority of the Federal agency involved in the consultation.


We believe that the takings implications associated with this critical habitat designation will be insignificant, even though private, State, and Federal lands are included.  Impacts of critical habitat designation may occur on private lands where there is Federal involvement (e.g., Federal funding or permitting) subject to section 7 of the Act.  Impacts on private entities may also result if the decision on a proposed action on Federally owned critical habitat could affect economic activity on adjoining non-Federal land.  Each action would be evaluated by the involved Federal agency, in consultation with us, in relation to its impact on the pygmy-owl and its designated critical habitat.  In the unexpected event that extensive modifications would be required to a project on private property, it is not likely that the economic impacts to the property owner would be of sufficient magnitude to support a takings action.  We do not anticipate that property values will be affected by critical habitat designation, but this will be analyzed in our economic analysis.  Therefore, we anticipates that this critical habitat designation will result in insignificant takings implications on these lands.

III.  Alternatives to Designating Critical Habitat


Under the Act, there is no alternative to designation of critical habitat.  Critical habitat must be designated unless we determine that it is not prudent or determinable to do so (16 U.S.C. 1533(b)(6)(C)).  As described above, we are under court order to complete a rulemaking to designate critical habitat for the pygmy-owl.  We will further consider the economic and other relevant impacts of the designation in deciding whether to exclude areas for the designation in the final rule. 

IV.  Financial Exposure


The designation of critical habitat for the pygmy-owl will not on its face cause a taking of private property.  Because the Act=s critical habitat protection requirements apply only to Federal agency actions, few, if any, conflicts between critical habitat and private property rights should result.  No approximation of the financial exposure of the Federal government is possible, but it is expected to be insignificant.


Based on the above assessment, we find that this proposed rule designating critical habitat for the pygmy-owl does not pose significant takings implications.”]
Federalism

In accordance with Executive Order 13132, the rule does not have significant Federalism effects.  A Federalism assessment is not required.  In keeping with DOI and Department of Commerce policy, we requested information from, and coordinated development of, this proposed critical habitat designation with appropriate State resource agencies in [State(s)].  The designation of critical habitat in areas currently occupied by the [species] imposes no additional restrictions to those currently in place and, therefore, has little incremental impact on State and local governments and their activities.  The designation may have some benefit to these governments in that the areas essential to the conservation of the species are more clearly defined, and the primary constituent elements of the habitat necessary to the survival of the species are specifically identified.  While making this definition and identification does not alter where and what federally sponsored activities may occur, it may assist these local governments in long‑range planning (rather than waiting for case-by-case section 7 consultations to occur).

Civil Justice Reform

In accordance with Executive Order 12988, the Office of the Solicitor has determined that the rule does not unduly burden the judicial system and meets the requirements of sections 3(a) and 3(b)(2) of the Order.  We have proposed designating critical habitat in accordance with the provisions of the Endangered Species Act.  This proposed rule uses standard property descriptions and identifies the primary constituent elements within the designated areas to assist the public in understanding the habitat needs of the [species].

Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.)

This rule does not contain any new collections of information that require approval by OMB under the Paperwork Reduction Act.  This rule will not impose recordkeeping or reporting requirements on State or local governments, individuals, businesses, or organizations.  An agency may not conduct or sponsor, and a person is not required to respond to, a collection of information unless it displays a currently valid OMB control number.

National Environmental Policy Act

[for all designations:  It is our position that, outside the Tenth Circuit, we do not need to prepare environmental analyses as defined by the NEPA in connection with designating critical habitat under the Endangered Species Act of 1973, as amended.  We published a notice outlining our reasons for this determination in the Federal Register on October 25, 1983 (48 FR 49244).  This assertion was upheld in the courts of the Ninth Circuit (Douglas County v. Babbitt, 48 F.3d 1495 (9th Cir. Ore. 1995), cert. denied 116 S. Ct. 698 (1996).]  [for designations in the 10th Circuit (CO, NE, NM, OK, UT, WY) add this:  However, when the range of the species includes States within the Tenth Circuit, such as that of the [species], pursuant to the Tenth Circuit ruling in Catron County Board of Commissioners v. U.S. Fish and Wildlife Service, 75 F.3d 1429 (10th Cir. 1996), we will undertake a NEPA analysis for critical habitat designation and notify the public of the availability of the draft environmental assessment for this proposal when it is finished.
 SEQ CHAPTER \h \r 1Government-to-Government Relationship with Tribes


In accordance with the President’s memorandum of April 29, 1994, “Government-to-Government Relations with Native American Tribal Governments” (59 FR 22951), Executive Order 13175, and the Department of Interior’s manual at 512 DM 2, we readily acknowledge our responsibility to communicate meaningfully with recognized Federal Tribes on a government-to-government basis.  [for designations with no tribal lands:  We have determined that there are no tribal lands essential for the conservation of the [species].  Therefore, designation of critical habitat for the [species] has not been designated on Tribal lands.] [or discuss treatment under special management or 4(b)(2), or discuss why lands included]
References Cited


A complete list of all references cited in this rulemaking is available upon request from the Field Supervisor, X Fish and Wildlife Office (see ADDRESSES section).

Author(s)


The primary author of this package is the [name or office].

List of Subjects in 50 CFR Part 17


Endangered and threatened species, Exports, Imports, Reporting and recordkeeping requirements, Transportation.

Proposed Regulation Promulgation


Accordingly, we propose to amend part 17, subchapter B of chapter I, title 50 of the Code of Federal Regulations, as set forth below:

PART 17‑‑[AMENDED]


1.  The authority citation for part 17 continues to read as follows:


Authority:  16 U.S.C. 1361-1407; 16 U.S.C. 1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99‑625, 100 Stat. 3500; unless otherwise noted.


2.  [for animals:  In § 17.11(h), revise the entry for “species” under “CATEGORY” to read as follows:  

§ 17.11 Endangered and threatened wildlife.

* * * * * 

(h) * * * 

	Species 

This format is for animals
	Historic range
	Vertebrate population where endangered or threatened
Family for plants
	Status
	When listed
	Critical habitat
	Special rules

	Common name
	Scientific name
	
	
	
	
	
	

	* * * * * * *
	
	
	
	
	
	
	

	CATEGORY
	
	
	
	
	
	
	

	* * * * * * *
	
	
	
	
	
	
	

	Species
	Scientific name
	Range
	X
	X
	
X
	17.95(X)
	X

	* * * * * * *
	
	
	
	
	
	
	


* * * * * * * 


3.  In § 17.95(X), revise the entry for “Scientific name” under “CATEGORY” to read as follows:

§ 17.95  Critical habitat‑‑fish and wildlife.

* * * * *

(X) Category [(e.g., (d) Amphibians.]
* * * * *

SPECIES (Scientific name)

(1)  Critical habitat units are depicted for County, State, on the maps below. 
(2)  The primary constituent elements of critical habitat for the [species] are the habitat components that provide: 

(i)   [identify PCE 1]
(ii)  [identify PCE 2] 

(iii) [etc.]  



(3)  Critical habitat does not include man-made structures existing on the effective date of this rule and not containing one or more of the primary constituent elements, such as buildings, aqueducts, airports, and roads, and the land on which such structures are located.

Critical Habitat Map Units
(4)  Data layers defining map units were created [identify how, e.g., on a base of USGS 7.5' quadrangles, and critical habitat units were then mapped using Universal Transverse Mercator (UTM) coordinates.]
(5)  Note:  Map 1 (index map) follows.

[insert Map 1 – Index Map of Critical Habitat Units for the species]

(6) Unit 1:  Name of Unit, County, State.
(i) [define unit boundaries] 

(ii) Note: Unit 1 (Map 2) follows.

[insert Map 2:  Name of Unit]

(7)
Unit 2:  Unit Name, County, State.  

(i)  
[define unit boundaries] 


(ii) Note:  Unit 2 (Map 3) follows.

[insert Map 3:  Unit Name]

(8)
Unit 3:  As above.  
(i)
As above.

(ii) 
Note:  Unit 3 (Map 4) follows.

[insert Map 4: Unit Name]










* * * * *

      Dated:        ____________________________________________
       
___________________________________________________

Assistant Secretary for Fish and Wildlife and Parks

[Title of document]
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