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ENDANGERED AND THREATENED SPECIES
CONSERVATION ACT OF 1973

JuLy 27, 1978.—Committed to the Oo.EE»SS of the Whole House on the State
of the Union and ordered to be printed

Mrs. SuLLivan, from the Committee on Merchant Marine and

Fisheries, submitted the foltowing ‘

* REPORT - ,

[To accompany H.R. 37]
/.

The Committee on Merchant Marine and Fisheries, to whom" was
referred the bill (H.R. 87) to provide for the oozmmgwnwo? rotection
and propagation of species or subspecies of fish and wildlife that are
threatened with extinction or likely within the foreseeable future to
become threatened with extinction, and for other purposes, having
considered the same, report favorably thereon with amendments and

- recommend that the bill as amended do pass.

_ The amendment to the text of the bill strikes out all after the enact-
ing clause and inserts in lieu thereof a substitute which appears in
the reported bill in italic type.

The other amendment modifies the title of the bill to make it con-

form to the changes made by the amendment to the text.

Purrose oF THE LEGISLATION

There is presently in effect a series of Federal laws designed t -
tect species of fish and wildlife which may face extinction miorosoo mﬂme
wsouammwuozw HWE first om these laws Sww%mmm& in 1966 and the second
n ; at the time they were enac they were adequat
the demands as they then existed. Y quate to meet

Subsequent events, however, have demonstrated the need for greater
flexibility in endangered species legislation, more closely designed to
meet their needs. In response to this need, legislation was proposed in
the last Congress,. but failed of passage. The Congress 1s now in a
comnmi to move in this critical area.

.R. 37, as amended, combines features of the Administration bill

Mm.ew.%q‘umvw M.:wm the mmmmbi %Hmw 37. It is designed to widen the
rotection which can be provided to endas . i

laws now on the books. P ngorell apecies under the

T
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The principal changes to be effected by the new legislation include: .

1. It extends protection to animals which may become en-
dangered, as well as to those which are now endangered. .

2. It permits protection of animals which are in trouble in any
significant portion of their range, rather than threatened with .
worldwide extinction.

3. Tt makes taking of such animals a Federal offense.

4. Tt eliminates existing dollar ceilings ($15 million, already
consumed) on acquisition of critical habitat areas.

5. It gives management authority for marine species to the
Department of Commerce.

6. It authorizes the use of counterpart funds, where proper.

7. Tt allows states to adopt more restrictive legislation than the
Federal laws. .

8. Tt clarifies and cxtends the authorities of the Department of
»minz_r:.c to assist landowners to carry out the purposes of the

ct. .

9. Tt directs a study of the problems involved in the domestic
regulation of trade in endangered plants.

A recent international Convention produced a draft treaty which
responds to the needs of endangered species and imposes a worldwide
pattern of restrictions upon the unfettered trade in species of ani-
mals and plants which may face extinction. The legislation consid-

‘ered and reported by the Committee attempts to work into this

framework those steps which may be necessary or desirable to ac-
complish this purpose as well. :

LEGISLATIVE BACKGROUND

According to the Department of the Interior, there B.s.% be more

‘than 100 species of fish and wildlife which are presently threatened

with extinction within the United States. The recently concluded in-
ternational Convention on International Trade in Endangered Species
of Wild Fauna and Flora listed 375 species of animals as imminently
threatened with extinction throughout the world and another 239
species of animals as not yet threatened with extinction but requir-
ing additional controls over their trade.

The threat to animals may arise from a variety of sources; princi-
pally pollution, destruction of habitat and the pressures of trade. For
the most part, United States executive and legislative attention in
recent years has concentrated upon the latter factor in attempting
to enforce legislation designed to reduce or eliminate the financial
incentives to trading in endangered species of fish and wildlife.

Prior to enactment of endangered species legislation, United States
efforts to protect fish and wildlife were concentrated on enforcement
of the Lacey and Black Bass Acts, which made it illegal for any person
to transport in interstate commerce any fish or wildlife taken in
violation of national, state or foreign laws. These Acts are still on
the bools, and some conservationists feel that they are even now in-
adequately utilized in the interests of protecting endangered species.

Tn 1966 the Congress adopted the first “Endangered Species Preser-
vation Act” (P.L. 89-699). This Act directed the Secretary of the
Interior to carry out a program to conserve and encourage the growth
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of replacements for selective species of native fish and wildlife that
he found to be threatened with extinction. Addressing itself to the
issue of habitat protection, the Act also consolidated and expanded
the authority of the Secretary of the Interior relating to the adminis-
tration of the National Wildlife Refuge System.

The next step took place when the 91st Congress enacted the En-
dangered Species Conservation Act of 1969 (P.L. 91-135). This Act
expanded the 1966 Act in several ways:

(1) It authorized the estabhishment of a list of fish and wild-
life threatened with extinction and prohibited the importation
from foreign countries of any such species. Exceptions were pro-
vided to allow importations for scientific, educational, zoological,

“and/or propagational purposes and to allow one-year economic
hardship exemptions in specified cases.

(2) It made it unlawful to buy or sell any animal taken in
violation of the laws of any State or foreign country.

(8) It increased the authorization for funds to a limit of $2.5 .

million per area, or $5 million per year, with a total overall ceiling
of $15 million.

(4) It designated certain ports of entry for the importation
of fish and wildlife and their products.

In the years since 1969, the need for further amendment of the
domestic endangered species legislation has become clear. According-
ly, the Administration proposed a bill for this purpose in the 2nd Ses-
sion of the 92nd Congress (H.R. 13081), to substitute a new and more
comprehensive endangered species act for those enacted in 1966 and
1969. Hearings were held on that legislation, but due to lack of time
neither body acted upon it. :

The Administration bill was reoffered early this year as Executive
Communication No. 442 and introduced by Mr. Dingell for himself
and several other members as H.R. 4758. Mr. Dingell had earlier
introduced, for himself and others, an alternative form of legislation
based on the 1972 hearings (FL.R. 37). These bills, and a number of
gimilar and identical bills, were before the Committee when it held
hearings on this question on March 15,26 and 27,1973,

Thesé hearings were held on the heels of an international meeting
of technical experts and national representatives in Washington on
these and similar questions in February and March. This meeting was
a direct outgrowth of earlier U.S. endangered species legislation,
which had mandated such an international ministerial meeting for
the purpose of developing effective international controls on the un-
restricted trade in endangered species. The result of that meeting was
the Convention on International Trade in Endan ered Species of
Wild Fauna and Flora, signed on March 3, 1973—a onvention which
has been widely acclaimed as eminently successful in devising force-
ful and practical mechanisms for controlling these problems.

Essentially, the Convention requires creation of 3 types of en-
dangered species lists:

Appendix I lists species of animals and plants imminently
threatened with extinetion which are or may be affected by trade
and which therefore may be traded only upon approval by the
countries of both import and export, when not to be used for com-
mercial purposes.
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Appendix IT lists species of plants and animals which are not
yet necessarily threatened with extinction but which may become
so unless subjected to strict regulation. Export permits only will
be required for trade in species on Appendix I1. . .

Appendix III is provided as a means for countries to list
species protected within their jurisdiction for the purpose of pre-
venting or restricting their exploitation, whether or not these
species are ﬁ?.m:em:om with extinction. These will also require

- an export permit, once listed. :

ecause of the short interval between the conclusion of the Con-
vention and the consideration of this legislation, it was not possible
to develop a complete consensus on the additional steps that might
and should be taken to implement the Convention. Technically, of
course, it is unnecessary to do this since the Convention has not yet
been ratified and is not yet effective. It was and is the Committee’s
view, however, that it would be proper for this country to take every
appropriate step at this time to bring our own laws into conformity
with the Convention procedures, so that no further legislation will be
necessary to implement it, once it has become effective. :

Bickerouxd AND NEED FOR TIIE LEGISLATION

1

Throughout the history: of the world, as we know it, species of
animals and plants have appeared, changed, and disappeared. The
disappearance of a species is by no means a current phenomenon, nor
s it an occasion for terror or panic. A

It is however, at the same time an occasion for caution, for self-
searching and for understanding. Man’s presence on the Earth is
relatively recent, and his effective domination over the world’s life
support systems has taken place within a few short generations. Qur
ability to destroy, or almost destroy, all intelligent life on the planet
became apparent only in this generation. A certain humility, and a
sense of urgency. seem indicated. e

From all evidence available te us, it appears that the pace of dis-
appearance of species is accelerating. As we homogenize the habitats

in which these plants and animals evolved, and as we inerease the

“pressure for products that they are in a position to supply (usually
unvwillingly) we threaten their—and our own—genetic heritage.

The value of this genetic heritage is, quite literally, incalculable.
The biue whale evolved over a long period of time and the combination
of factors in its background has produced a certain code, found in its
gencs, which enables it to reproduce_itself, rather than producing
sperm whales, dolphins or goldfish. If the blue whale, the largest
animal in the history of this world, were to disappear, it would not
Wc possible to replace it—it would simply be gone. Irretrievably.
forever. . . ’

One might analogize the case to one in which one copy of all the
books ever printed were gathered together in onc huge building. The
position in which we find ourselves today is that of custodians of this
building, and our choice is between exercising our responsibilities and
ignoring them. If these theoretical custodians were to permit a mad-
man to enter, build a bonfire and throw in at random any volume he
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gelected, one might with justification suggest that others be found, or
at least that they be censored and told to be more careful in the future.
So it is with mankind. Like it or not, we are our brothers’ keepers, and
we are also keepers of the rest of the house.

From the most narrow possible point of view, it is in the best inter-
ests of mankind to minimize the losses of genetic variations. The rea-
son is simple: they are potential resources. They are keys to puzzles
which we cannot solve, and may provide answers to questions which
we have not yet learned to ask.

To take a homely, but apt, example: one of the critical chemicals in
the regulation of ovulation in humans was found in a common plant.
Onece discovered, and analyzed, humans could duplicate it syntheti-
cally, but had it never existed—or had it been driven out of existence
before we knew its potentialities—we would never have tried to syn-
thesize it in the first place.

Who knows, or can say, what potential cures for cancer or other
scourges, present or future, may lie locked up in the structures of
plants which may yet be undiscovered, much less analyzed? More to
the point, who is prepared to risk being those potential cures by elimi-
nating those plants for all time? Sheer self-interest impels us to be
cautlous. ,

The institutionalization of that caution lies at the heart of H.R. 37,
as ordered reported to the Congress. Several scores of nations have
gimilarly endorsed the need for comparable legislation within their
own countries by signing the recent Convention which takes a giant
step in this direction.

Man can threaten the existence of species of plants and cnimals in
any of a number of ways, by excessive use, by unrestricted trade, by
pollution or by other destruction of their habitat or range. The most
significant of those has proven also to be the most difficult to control:
the destruction of critical habitat.

. Clearly it is beyond our capability to acquire all the habitat which
is important to those species of plants and animals which are endan-
gered today, without at the same time dismantling our own civilization.
On the other hand, there are certain areas which ave critical which
can and should be set aside. It is the intent and purpose of this legis-
lation to see that our ability to do so, at least within this country, is
maintained. H.R. 37 articulates and enhances this vsﬂwow@,::@mcm:e%.

Restrictions upon the otherwise unfettered trade in these plants and
animals are a significant weapon in the arsenal of those who are inter-
ested in the protection of these species. The recent international Con-
vention on International Trade in Endangered Species of Wild Fau-
na and Flora was directed primarily at this problem: most of the
provisions of H.R. 37 are also designed to deal with the problem in
one way or another.

It is paradoxical that the scarcer an animal may be, the more
people may be willing to pay to acquire it. The great whales may be
said to have been involuntary beneficiaries of such an equation; the
same is true of the so-called “spotted cats”—tigers, jaguars, cheetahs
and others—whose skins have been sought by furriers and hunters
around the world. The inevitable effect of this popularity has been to
make them scarce, and perhaps to endanger their survival. :
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Their very scarcity and value, however, may be used as & lever to
promote their rotection. If the countries in ‘which these and other
valuable animals may be found are sufficiently.alert and enlightened,
this should encourage them to maintain healthy and viable stocks of
these animals as a resource. The nurture and protection of these re-
sources may ultimately prove to be the greatest incentive for their
protection. HLR. 37 encourages such programs in a number of ways.

Honesty compels us to admit that steps taken by HL.R. 37 to close the
U.S. market to trade in endangered an: threatened specics may not be
sufficient, in and of themselves, to remove pressure and thus to allow
these species to recover. Passage of this ~om_m_ue.~o= is, however, of im-

ortance—both because the United States 1s an important market, and

eccause of the precedent that it will create. The Convention was espe-
cially significant in this respect ; it was built upon the model that had
already been created in this country, and it exerts a strong pressure
upon other countries to follow suit. :

Existing United States legislation was, when first proposed and
adopted, adequate to meet the pressures upon cndangered species at the
time. Changing patterns of trade and exploitation have, however,
created a situation in which this legislation is no longer entirely ade-
quate. At times, present laws are too broad, and at others, they are too
narrow and restrictive.

The events of the past few years have shown the critical nature of
the interrelationships of plants and animals between themselves and
with their environment. Another word for the study of these inter-
relationships is “ecology.” The hearings proved (if proof is still neces-
sary) that the ecologists’ shorthand phrase “gverything is connected to
everything else” is nothing more than cold, hard fact.

" In practically every ciroumstance endangered species are at the outer
solves pushed out of that environment, harried and hunted by those
edges of the circumstances in which they evolved. They find them-
selves pushed out of that environment, harried and hunted by those
who would use them for their own advantage. Any program for the
protection of endangered species must necessarily concern itself with
more than a simple “hands-off” attitude toward the animals and
plants themselves. :

Such an attitude lies at the heart of the legislation here presented to
the House. The basic purpose of the Act is clearly stated in the legis-
lation; to provide a means whereby the ecosystems upon which endan-
gered species and threatened species depend may be conserved, pro-
fected or restored. In furtherance of this purpose, the bill declares a
poliey that Federal agencies are to use the authorities that are avail-
able to them in carrying out the objectives of the bill,

During the hearings on the legislation, it became apparent that there
was little controversy as to the need for a bill of the types before the
Committee. Both mm.w. 37 and H.R. 4738, the Administration bill,
followed essentially the same pattern; and as reported by the Com-
mittee, H.R. 37 adopts elements of both. .

- The principal areas of discussion during the hearings and in markup
of the legislation centered on the proper role of the state and Federal
‘governments with regard to endangered species programs, and the
protection of plants. As regards both of these issues, there is fairly
general agreement on the nature of the problem, but there was no
clear agreement as to the best course to follow.
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STATE AND FEDERAL RELATIONSHIPS

Any bill which is designed to deal with the complicated issues in-
volved in protection of endangered species must do o in the light of at
least two competing considerations: first, protection of ob%gm@q&
species is not a matter that can be handled in the absence of coherent
national and international policies: the results of a series of uncon-
nected and disorganized policies and programs by various states might
well be confusion compounded. Second, however, the states are far
better equipped to handle the problems of day-to-day management
and enforcement of laws and regulations for the protection of endan-
gered species than is the Federal government. It is true, and indeed
desirable, that there are more fish and game enforcement agents in
the state system than there are in the Federal government. Any reason-
able and responsible program designed to protect these species must
necessarily take account of this fact.

Balancing these two factors produced the legislation in the form in
which it is presented to the Congress. The bill places the essential
responsibility for establishment of the lists of endangered species, and
amendment of these lists, in the Secretary. At the same time it is
expected and required that there be good faith consultation between
the Secretary and the states, as well as with other interested and
knowledgeable parties. The states have no veto over the listing or
delisting of endangered species, but they do have the power to discuss
the problems and to make recommendations as to their resolution.

Regulatory jurisdiction is given to the Federal government under
this legislation, and if a cooperative agreement is successfully nego-
tiated and signed, to the states as well. The subject of cooperative
agreements was discussed extensively within the Committee and with
other knowledgeable people. It was and is contemplated that repre-
sentatives of the state and Federal governments, who would in any
case be working together, would negotiate these agreements. These
might or might not Include financial incentives to assist in the opera-
tion of endangered species programs.

Where a cooperative agreement has been put into effect, the bill
allows concurrent jurisdiction over the species affected in both the
state and Federal judicial systems. The ultimate approval or dis-
approval of these cooperative agreements lies within the discretion
of the Secretary, who has been given broad powers of review, together
with the authority to intervene and to suspend any such agreement
in the interests of the species affected, if he feels that the agreement
is not being properly carried out or if he feels that new circumstances
require additional steps to be taken that had not been contemplated
at the time the original agreement had been prepared.

The question of preemption of state laws was of great interest dur-
ing the hearings, due in part to the fact that the language in the
Administration bill was susceptible of alternative interpretations.
Accordingly, the Committee rewrote the language of the Adminis-
tration bill to make it clear that the states would and should be free
to adopt legislation or regulations that might be more restrictive than
that of the Federal government and to enforce the legislation. The
only exception to this would be in cases where there was a specific

Federal permission for or a ban on importation, exploitation or inter-
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state commerce; in any such case the State could not override the
Federal action. In every other respect, the State powers to regulate in
a more restrictive mpww“mob or to include additional species remain
unimpaired. T

Because the State roles with Z%E.& to endangered species are so
mww‘imnmzﬁ the Committee felt it desirable to incorporate a program
allowing fiancial assistance for those programs. Any such program
might be a part of, or independent from, arrangements under which
the states would agree to manage and protect such species on the Fed-
eral list as might mm found within their borders. The Committee pro-
vided a separate authorization in this regard, to make it clear that
any funds to be paid to the states under this section should come from
that specific authorization, rather than from the general authoriza-
tion contained in Section 15 of the bill.

PLANTS

be a matter of urgent concern. The Administration bill did not address
itself to the problem, while H.R. 37, as introduced, treated plants in
like manner as animals. There were vigorous objections to this ap-
proach by some, to the effect that the circumstances and the regulatory
mechanisms respecting animals were not and should not be the same
for plants.

It must be recognized that plant species and subspecies are even
more vulnerable to man’s intervention than are animals, since they
cannot move to more hospitable circumstances when necessary. Until
recent times, it should also be pointed out, most species -of plants
were not under the same kinds of heavy pressures that affect animals.
Variations in plant species typically occur in areas where land devel-
opment pressures were traditionally least intense: variations in grasses
found at the eastern and western fringes of the American Great Plains
before the advent of the ‘white man would be almost insignificant,
whereas plant communities in high mountain. valleys, on the other
hand, :mmrn vary significantly within a few miles of each other. It
has only been in the past few years that these more remote areas have
come under intense development pressures, and so it is that plant
protection has become correspondingly more urgent.

The Secretary of Agriculture presently exercises considerable au-
thority in the regulation of the importation and exportation of plants,
and it appears that these authorities can be used and adequate enforce-
ment mechanisms devised for the purposes of the Act without signifi-
cantly changing existing programs. This was preserved in H.R. 37.
Further, the recent Convention laid upon signatory members a respon-
sibility for devising adequate programs to control the importation and
exportation of both plants and animals that might be or become en-
dangered. At the same time, however, the question of regulation of
interstate commerce in species of plants raises a number of unresolved
issues which, with justification, might be termed thorny.

The Committee resolved the issue by rewriting the legislation to pro-
vide authority for the acquisition of critical habitat of plants in the
U.S,, the regulation of their importation and exportation, and for-
eign assistance programs consistent with the purposes and policies of
the Act. The additional questions of national regulation of endangered

The hearings demonstrated that the protection of plants must also

89-680 0 - 82 = 11




148

gpecies of plants were assigned to the Smithsonian Institution, which
was directed to study the problems of management on a national scale,
and to prepare lists of present and potential endangered species of
plants. It was also directed to report back on the results of its study
within one year of the effective date of the legislation. It is expected
that at that time, the Committee will be in & position to consider the
matter and to recommend any further amendments to his legislation
that may appear appropriate and desirable. ,

LAND ACQUISITION

The protection of the habitat of endangered species is clearly a
critical function of any legislation in this area. The earlier Acts of the
Congress in 1966 E:w 1969 provided an ultimate authorization of
fifteen million dollars for the protection of habitat. That fifteen mil-
Jion dollars has now been used up, and the authority no longer exists.
The Administration recommended that this authority be expanded to
allow the Secretary to use funds from the Land and Water Conserva-
tion Fund without specific authorizations, and to use authorities under
this legislation, under the Migratory Bird Conservation Act, the Fish
and Wildlife Act of 1956, and the Fish and Wildlife Coordination Act.
The Committee agreed with this approach, and the bill so provides.

IMPLEMENTATION OF CONVENTION

The International Convention was signed on March 8; it has not
yet been formally ratified by any country. Notwithstanding that fact,
however, the Committee felt strongly that it was desirable to take any

_steps that might be appropriate at this time, so that when the Conven-
tion does come into force,as it almost certainly will, no further legisla-
tion will be needed at that time to implement it.

OTHER LEGISLATION

As reported, H.R. 37 provides ample authority for the Secretary
of the Interior—authority which the Committee expects him to exer-
cise—to provide protection for species such as the Everglades Kite
and the pupfish. These s ies are already listed as endangered, but
require additional protection in the form of habitat acquisition and /or
the enforcement of strict regulations. In this way, the bill will render

unnecessary other legislation presently pending wowowm,.ara Commit-

. tee which deals specifically with these species.

SECTION-BY-SECTION ANALYSIS

SHORT TITLE

Sec. 1. This Act may be cited as the “Endangered and Threatened
Species Act of 1973.”

FINDINGS, PURPOSES AND POLICY

Sec, 2. () The findings by Congress are to the effect that the decline
and disappearance of species an subspecies is & matter of national
and international concern, and that it is necessary to take steps for the
benefit of all people to halt and, if possible, to reverse this decline.

-
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(b) The essential purpose of the Act is to provide a means for pro-
tecting the ecosystems upon which we and other species depend. .An-
other, allied purpose is to provide a specific program for the protec-
tion of endangered species,' and a third allied purpose is to take the
necessary steps to implement international conventions and treaties
which bear upon ‘this objective.

(c) The policy of the legislation is to state a national purpose that
all federal agencies and instrumentalities will take steps within their
authorities to protect endangered species.

‘DEFINITIONS

Sec. 3. (1) “Convention” means the recently concluded Conven-
tion on International Trade in Endangered Species of Wild Fauna
and Flora. ’

(2) The term “Endangered Species” means any species of fish or
wildlife which is in danger of exginction throughout its entire range,
or any portion of its range. This definition is a significant shift in
the definition in existing law, which considers a species to be en-
dangered only when it is threatened with worldwide extinction. Tt in-
cludes the possibility of declaring a species endangered within the
United States where its principal range is in another country. such
as Canada or Mexico, and members of that species are only found in
this country insofar as they exist on the periphery of their range.

(8) The term “fish or wildlife” means all wild animals, whether or
not raised in captivity. Thus, in addition to controlling trade in eap-
tive animals, the bill makes it clear that an animal which has been
raised in captivity and released, or which escaped, would be subject
to protection under the provisions of this Act. The term also includes
any parts or products of these animals. .

(4) “Foreign commerce” is defined quite broadly and evidences a
clear intent of the Congress to reach acts committed vow.obm the
boundaries of the United States, including those on the high seas
and in foreign countries, if those actions were’ taken by persons sub-
ject to U.S. jurisdiction.

(5) “Import” means any introduction into areas subject to U.S.
jurisdiction, or attempt to introduce into those areas, regardless of
whether this constitutes an importation under Custom laws.

“(6) “Person” is defined broadly enough to cover any person or en-
tity, including employees of state or Federal agencies.

(7) “Plant” means anv member of an endangered or threatened
species within the plant kingdom, or any part of such plant.

(8) “Secretary” incorporates the split in jurisdiction contained
in the 1970 Reorganization Plan, which had the effect of assigning
‘manaezement authority for certain animals to the Department of the
Interior and for certain other animals to the Department of Com-
merce. That reorganization did not purnort to change responsibilities
snecifically assigned to the Secretary of the Interior with regard to the
listing of endangered species, and those responsibilities are not af-
fected by this bill. “Secretary” means the Secretary of Agriculture
with regard to the importation or exportation of terrestrial plants:

11n this discussion the words upndangered spectes” will be taken, in the interests of
space and time, to include threatened specles unless the context clearly indicates otherwise.
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marine plants would be a matter of concern to the Secretary of
Commerce. .

(9) “Species” is defined broadly enough to include any subspecies
of fish or wildlife or plants, or any population of such species.

(10) “State” means any state, territory or possession.

(11) “Take” is defin broadly. Tt includes harassment, whether
intentional or not. This would allow, for example, the Secretary to
regulate or prohibit the activities of birdwatchers where the effect of
those activities might disturb the birds and make it difficult for them
to hatch or raise their young,

(12) “Threatened species” means any species which may become
endangered. It would certainly include those species which are pres-
ently on the decline and those which have achieved a stabilized posi-
tion, or even were on the increase, so long as the Secretary was
gatisfied that a measurable risk to those species could be said to exist.

A species could be determined to be “threatened,” even in cases
where it is commercially harvested at the time the determination is
made, if inadequately regulated harvesting has resulted in a serious
decline of population stocks throughout all or a gignificant portion
of its range and the Secretary determines that regulations controlling
activities affecting the species would serve to conserve, protect, or
restore the species concerned in accordance with the purposes of the
Act set forth in section 2(b).

(13) “United States” includes all states as defined in the Act.

DETERMINATION OF ENDANGERED OR THREATENED SPECIES

Sec. 4. (n) This paragraph gives to the Secretary the authority to
Jetermine whether any fish or wildlife species is endangered because
of any of a combination of several listed events. The section is drawn
broadly to allow the Secretary to declare endangered or threatened
any species for any legitimate reason. v

{(b) This section requires the Secretary to make determinations of
endangered status on the basis of the best available evidence, after
consultation with individuals, organizations, states or foreign coun-
tries, as appropriate. Where any such species exists within the bound-
aries of a given state, the Secretary is required to consult with the
appropriate agencies within that state before making a final deter-
mination. The section requires the Secretary to give full consideration
to efforts being currently made by any foreign country to protect fish
or wildlife species within that country, in making a determination as
to whether or not those species are endangered or threatened. There
is provided ample authority and direction to the Secretary to consider
the efforts of such countries in encouraging the maintenance of stocks
of animals for purposes such as trophy hunting. If, on the other hand,
the Secretary feels that inadequate measures are being taken by -those
countries, he is authorized and expected to take any steps necessary to
discourage activities which might be inimical to those species by per-
sons subject to U.S. jurisdiction. The Secretary is also required to
consider, in establishing such lists, any animal ‘which has been des-
ignated by any foreign country, or pursuant to any international con-
vention, as requiring protection from unrestricted commerce.
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(¢) The Secretary is j::.o& aow_&:mr:mﬁwom Ezﬂﬁam«amwv@omg
and threatened species in the Federal Register. If any person proposes
that a species be listed or delisted, the Secretary must review the status
of that species when he determines in good faith that substantial
evidence has been presented in support of the proposed action. The
Committee intends, by this section, to require that the discretion of the
Seerctary be exercised so as to provide adequate protection to an
species of fish or wildlife which is or which might become endangered.
The section preserves designations under current law by requiring
republication of existing lists. Until such republication, those species
continue to be protected ; there will be no hiatus pending such republi-
cation.

(d) The Secretary is authorized to issue appropriate regulations to
protect endangered or threatencd species; he may also make specifi-
cally applicable any of -the prohibitions with regard to threatened
species that have been listed in scction 9(a) as are prohibited with
regard to endangered species. Once an animal is on the threatened list,
the Secretary has an almost infinite number of options available to
him with regard to the permitted activities for those species. He may,
for example, permit taking, but not importation of such species, or
he may choose to forbid both taking and importation but allow the
transportation of such species.

With regard to theatened species, the section goes on to indicate
that. if a cooperative agrecment has been reached, the Federal enforce-
ment powers will thereafter be coextensive and concurrent with the
state powers of enforcement, This will allow both state and Federal
management officials to seek enforcement through both state and Fed-
eral courts—whichever seems most appropriate in the circumstances
of a given case. The element of concurrent jurisdiction with regard to
threatened species, and, as will later appear, with regard to endangered
mmmom%m, is a vital element of the protective scheme contemplated under
this Act. - Ca

(e) This paragraph provides authority to the Secretary to regulate
species which resemble, either in the natural state or in the form in
which they enter the country, species which are listed under the author-
ity of section 4. If the enforcement agencies are confronted by a situa-
tion in which they cannot adequately distinguish between listed and
nonlisted species of animals, they are authorized to ban the importa-
tion of the “look-alikes.” It is not the intention of the Committee to
grant absolutely unrestricted authority to the Secretary in this regard,
but if there is a legitimate problem and the Secretary 1s confronted by
thos. who claim that the product in question does not derive from an
endangered species, he may act to resolve the uncertainty by listing
thespecies. -~~~ ' i : _ :

(f) This section requires that the rule-making procedures of the
Administrative Procedures Act shall be applied to regulations adopted
under this Act. S e

LAND ACQUISITION

Sec. 5. This section allows the Secretary to use broad authorities
ander this Act. the Migratory Bird Conservation Act, the Fish and
Wildlife Act of 1956 and the Fish and Wildlife Coordination Act for
the purpose of acquiring lands, waters and partial or total interests
therein in order to establish programs contemplated under the Act or
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international Convention. The section authorizes the Secretary to use
funds available to him under the Land and Water Conservation Act
without regard to the appropriation ceilings provided elsewhere.
The Department of the Interior, which will be exercising primary
authorities with regard to the use of these Land and Water Conserva-

tion Fund moneys, was unable to provide a specific set of figures as to

anticipated habitat acquisition under this section, but indicated that its

resent expectations were that the funds requested would not exceed
WH.» million in fiscal year 1974, $8.5 million in fiscal 1975 and $12.5
million in fiscal 1976,

COOPERATION WITH THE STATES

Skc. 6. (a) This subsection requires the Secretary to consult with the
affected States in carrying out any program authorized under the Act.
That consultation includes discussions before acquiring lands or any
other action taken under the authority of this Act.

(b) The Secretary is authorized to enter into agreements with any
State regarding the administration and management of lands acquired
for purposes of this Act. Revenues received are subject to existing
legislation concerning state participation in revenues from the
National Wildlife Refuge System. o

(c) The Secretary is given authority and direction to enter into co-
operative agreements, which may involve financial assistance regard-
ing the management of endangered species, with those state juris-
dictions. Any such cooperative agreement must be pursuant to a find-
ing by the Secretary that the state has adequate statutory and
regulatory authority in its fish or game agencies, or the combined
agency, as the case may be, to maintain a program ; that the programs
are in fact consistent with the purposes of the Act and are acceptable;
that the agency has sufficient authority to perform necessary investiga-
tions on the status of endangered species or their requirements; that
the state agency is authorized to establish programs, including land
acquisition programs, to carry out the provisions of this Act; and
that there is adequate provision for public participation in state en-
dangered species programs.

(d) The Secretary is authorized to allocate funds for financial
assistance to the states to assist state programs. With regard to the
moneys authorized under the Act, the Secretary is required to con-
gider several listed factors in determining which state gets how much
money. Any funds allocated which are unobligated as of the end of the
fiscal year may be expended until the end of the next fiscal year;
lapsed funds may be reallocated by the Secretary pursuant to the Act.
Any cooperative agreements executed pursuant to this authority must

s describe the responsibilities of the parties, the benefits expected to be
derived, the costs of the programs and the state and Federal share of
those costs. Under no circumstances may the Federal share exceed
24 of the total program costs, except that the Federal government may
assume 34 of the program costs if two or more states develop a joint
or regional program which is acceptable to the Secretary. He is given
authority to advance funds to the state on a reimbursable basis.

(e) The Secretary is 3&—58& to review any such cooperative and
cost-sharing agreements at least annually. This authority would allow
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the Secretary to intervene at any time if the circumstances were so
changed as to render it imperative in his judgment that the coopera-
tive agrecment be terminated or that a new agreement be negotiated.
The Committee expects the Secretary to provide reasonable notice to
the states and other affected parties, wherever possible, of his intentions
in making any such mndification.

Qw This paragraph indicates that the states are to be free to develop
regulatory mechanisms which are more stringent or more restrictive
than those of the Federal government. Existing state endangered
species programs would, for example, be in a position to include species
which were not on the Federal list. The only exception to this is
contained in the language which expressly prohibits the state from
voiding actions specifically permitted by Federal agencies or from
permitting specific actions forbidden by Federal agencies. In all other
regards, the state law is not pre-empted, but is merely subject to the
Federal “floor” of regulations under the Act. Thus, laws already passed
in States such as New York, California and Hawaii, which list addi-
tional species or prohibit such activities as sales within their jurisdic-
tion would reman unaffected.

(g) This paragraph authorizes the Secretary to promulgate any
appropriate regulations to carry out the section regarding financial
assistance. .

(h) This paragraph authorizes the Secretary such funds as may be
necesary to carry out the purposes of the section. It is not anticipated
that such funds will exceed $10 million any fiscal year.

INTERAGENCY COOPERATION N

Sec. 7. (a) This subsection requires the Secretary and the heads of
all other Federal departments and agencies to use their authorities
in order to carry out programs for the protection of endangered species,
and it further requires that those agencies take the necessary action
that will not jeopardize the continuing existence of endangered species
or result in the destruction of critical habitat of those speciés. To the
extent that those actions involve the protection of habitat, the states
must be consulted. Under the authority of this paragraph, for example,
the Director of the Park Service would be required to conform the
practices of hisagency to the need for protecting the rapidly dwindling
stock of grizzly bears within Yellowstone Park. These bears, which
may be endangered, and are undeniably threatened, should at least be
protected by supplying them with carcasses from excess elk within
the park, by curtailing the destruction of habitat by clearcutting Na-
tional Forests surrounding the Park, and by preventing hunting until
their numbers have recovered sufficiently to withstand these pressures.

. (b) This paragraph authorizes the Secretary of Agriculture to carry
the full cost, or any portion thereof, of any program which is con-
sidered desirable to carry out the purposes of this Act and which
involves installation of any facility or program on private lands. Any
such program must be directed at assisting private land owners to
take actions consistent with the preservation and protection of endan-
gered species where the landowners wish to do so. The Secretary of
Agriculture is also authorized to conduct research programs in order
to further the purposes of this Act. Any such research may be carried
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on %Enq by the appropriate Secretary and the Secretary of

A mEn:_ﬁsn.m.
INTERNATIONAL COOPERATION

Sec. 8. (a) This paragraph authorizes the use of counterpart funds
in foreign countries, where those countries are agreeable, to provide
assistance in the development and management of programs which
the Secretary finds to be important o m:%msmonmm species. The Presi-
dent, under the appropriate provision of law, is authorized to do any-
thing that is mutually considered as desirable. There is a restriction

on the use of counterpart funds, however, which indicates that in a
case where counterpart funds are available, they will be used in prefer-
ence to those authorized under section 15 of this Act.

(b) The Secretary is authorized and directed to encourage foreign
countries to develop adequate programs for the ﬂgnooaos of endan-

ered species, to encourage the development of bilateral and multi-
mﬁbg_ agreements for the protection of endangered species and to
encourage foreign persons who take endangerd species of plants or
animals for importation to use such practices as émm encourage appro-
priate conservation practices and protection of endanger species.

(c) After consultation with the Secretary of State, the Secretary
is authorized to use Federal employees to develop personnel programs
relating to endangered species, and to provide training for foreign
personnel in this country or elsewhere, in the management of endan-
gered species.

(d) The Secretary is authorized, in cooperation with the Secretary
of the Treasury, to develop programs for law enforcement and re-
search, as necessary to carry out the purposes of the Act.

(e) This section authorizes the establishment of appropriate man-
wwd::w:n and scientific authorities as required pursuant to the terms
of the International Convention, when it becomes effective. It also re-
quires appropriate action under the Convention on Nature Protection
in the Western Hemisphere. It is anticipated that the agencies desig-

nated under this section will perform appropriate functions neces-
sary to assure offective administration of the responsibilities of the
United States under the Convention and to advise the public of export
and import controls and the species subject to controls under the
Convention.

PROHIBITED ACTS

Sec. 9. (a) Subparagraphs (1) &:.ozmrav.umarwmmgmgvr mvoz
out & number of activities which are specifically waowmv:om with re-
spect to endangered (not threatened) species for persons subject to the
jurisdiction of the United States. It includes, in the broadest possible
terms, restrictions on the taking, importation and exportation, and
transportation of such species, as well as other specified acts. Concur-
rent jurisdiction with states is provided for, where the taking of such
species violates the provisions of an existing cooperative agreement.
Subparagraph (6) makes it unlawful for any person to violate any
regulation promulgated by the Secretary with respect to a threatened
species. In this respect the Secretary is given authority to prohibit ac-
tivities with respect to threatened species which have specifically been
prohibited with respect to endangered species.
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(b), Tt is unlawful for any person wcvwmoa noev::n.-m&oso:om»ro
United States to do anything which wou d result in a violation of the

_international Convention. The reference to the definitions in the Con-

vention is required because & number of terms used in that Conven-
tion, such as :mm@o.:sgx and “introduction from the sea”, were defined
with special care in that Convention and have highly specific mean-
ings. This paragraph provides that an export permit covering the
shipment of nonendangered species on Appendix II of the Conven-
tion will be presumed to be valid and issued in good faith, unless the
Secretary has reliable evidence to offset the presumption of validity.
Tn all other respects, of course, the requirements and regulations of
the Act, including the requirement that such goods be brought in
through designated ports of entry, accompanied by appropriate docu-
mentation, must be followed by the importer; the purpose of para-
graph (b) (2) isto allow the Secretary to look behind an export per-
mit only where he has evidence that it does not correctly reflect the
situation in the country in which the animal or plant was originally
taken, or that the permit itself is not valid. T ’

(c) Tt is illegal to engage in business as an importer or exporter of
fish or wildlife without a permit; this category includes zones, brokers,
forwarders and taxidermists. The only exception to this requirement
is provided in the case of businessmen dealing in nonendangered and
nonthreatened species of shellfish and fish which are imported for
commercial purposes or taken in U.S. waters or on the high seas for
recreational purposes. Permit holders or licensees under this section
are required to keep adequate records, permit inspection of these
yecords and their premises by the Secretary, and file all ‘required
reports. The Secretary is also authorized to prescribe regulations
under which these requirements are to be carried out. -

(d) Tt is illegal for anyone (except in the specified conditions of
the proviso), whether 2 businessman or otherwise, to fail to file dec-
larations or reports required by the Secretary in conjunction with the
enforcement of this Act or of the Convention. The filing of a false or
misleading report would be a violation of this section.

The subsection is designed to provide the Secretary with the in-
formation which he must have on the wildlife shipments which pres-
ently cross U.S. borders in order for this country to participate effec-
tively in the Convention, which requires a workable system of world-
wide information in this area.

(&) This paragraph makes it illegal for anyone (except in the speci-
fied c~nditions of the proviso), whether a businessman or otherwise,
to bring in fish or wildlife or plants in any port other than one desig-
nated by the Secretary. The requirement can we waived or modified
at the discretion of the Secretary. Ports already designated under
existing law will continue to be designated in the future, except as
specifically changed. : T L

(f) It 1s illegal to conspire to commit, or to attempt to commit, &
violation of the Act. .

EXCEPTIONS

Skc. 10. (a) The Secretary is allowed to issue permits for actions
otherwise prohibited for scientific purposes or for the purpose of en-
bancing the propagation or survival of the species affected. The re-
strictions upon the discretion of the Secretary lie in the requirements
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of subsection (c), as later described. Any such activities to encourage
propagation or survival may take w_voa in captivity, in a controlled
habitat or even in an uncontrolled habitat so long as this is found to
provide the most practicable and realistic opportunity to encourage
the development of the species concerned. They might even, in extraor-
dinary circumstances, include the power to cull excess members of a
species where the carrying capacity of its environment is in danger
of being overwhelmed.

(b) This paragraph provides the so-called “hardship exemption”,
authorizing the Secretary to exempt for a period of not to exceed one

ear from the date that a species is first proposed for inclusion on the
ist persons who can show that the listing of that species will create
an undue economic hardship for them. Like subsection (a), exemptions
to be provided under this subsection would be subject to the overall

olicy requirements of subsection (c) of this section. The paragraph
moam not. prevent or forestall existing hardship exemptions under the
Act; it does, however, require that no economic hardship exemption be
granted covering an animal which is on Appendix I of the Convention
if the use of the animal is for primarily commercial purposes. The
Secretary is authorized to obtain any information necessary for him
to decide whether or not the issuance of such an exemption is justified,
and any information so received is to be a matter of public record. If
the applicant concludes that this will result in the public release of in-
formation which he would prefer to remain private, he may of course,
decide not to submit his application or to attempt to persuade the Sec-
retary not to require that information.

- (e} This paragraph prescribes the circumstances under which the
Secretary may grant oxmB%So:m under subsections (a) and (b) of this
section. It provides overall policy guidance, requiring that the Secre-
tary find and publish his finding that the exemption application was
applied for in good faith (and is not for the purpose of stockpilin,
animals or products), is not to the disadvantage of the species, and wil
be consistent with the purposes and policies stated in mmoaos 2.

The effect of this subsection is to limit substantially the number of
exemptions that may be granted under the act, but given that these
exemptions apply to species which are in danger of extinction, the re-
strictions imposed by this paragraph seem entirely reasonable.

(d) This subsection extends the exception provided in the Marine
Mammal Protection Act of 1972 (P.L. 92-522) regarding taking of
endangered species by Alaskan natives. Under that Act, certain types
of taking of endangered species of animals are permitted subject to
the overriding power of the Secretary to intervene and restrict or pro-
hibit further taking in the interests of protecting the species or stocks
of those animals. The same powers of intervention are thus preserved
by this Act. While any such taking would not be a violation of either
the Marine Mammal Protection Act or this Act, the taking would still
be subject to whatever stricter state regulations apply to the taking of
the animals concerned.

PENALTIES AND ENFORCEMENT

Sec. 11. (a) Civil penalties are provided for anyone who violates
any provision of the Act, or permits or certificates 1ssued pursuant to
the Act, or regulations.
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All violations prescribed by statute, including those of Section
9(a) (6), are punishable by a $10,000 fine, as are all violations of any
permit or certificate. It should be noted, however, that only violations
of 9(a)(6) regulations are punishable to this éxtent insofar as they
implement or parallel restrictions specifically enumerated in section
9(2) (1-5), 9(b), 9(c), 9(e) or 9(f). Violations of any other regula-
tions, if knowingly committed, are punishable by a $5,000 penalty.

The subsection is subject to the requirement that violators be given
an opportunity for a hearing and requires the Secretary-to sue in a
Federal district court to collect any penalties assessed. Penalties may
be remitted or mitigated by the Secretary upon finding of proper cause.
Hearings by the Secretary are required to be conducted subject to the
existing adjudicatory hearing requirements of the Administrative

" Procedures Act and the Secretary is given authority to issue subpoenas

and other process necessary to determine the facts of the case.

(b) Criminal penalties are also provided for any acts which are
knowingly taken and which violate the provisions of the Act, or of
any permit or certificate. Violation of certain regulations will carry
the full penalty, as in the case of civil penalties, and violations of other
regulations will carry lesser penalties. The section incorporates a
“finders’ fee provision”, authorizing payment of a portion of the crim-
inal fines to any person who furnishes information, not in the course
of his Federal or state employment, which leads to conviction under
this subsection. . , :

The subsection also authorizes Federal officials to terminate or mod-
ify any ontstanding Federal grazing lease or other agreement allowing
the use of Federal lands upon conviction of a violation under this Act.
It makes mandatory the cancellation of any Federal fish or game
permit in similar circumstances for up to one year from the date of
conviction. Coe .

(c) Jurisdiction over offenses and violations under this Act is vested
in United States District Courts. Under the principle of concurrent
jurisdiction, set out earlier, state courts may also be vested with proper
jurisdiction in some cases. -

(d) This paragraph authorizes Federal agencies to issue enforce-
ment regulations and allows the use of other Federal personnel and
facilities, with or without reimbursement. It authorizes U.S. judges
and magistrates to issue warrants for violations of the Act, and allows
authorized agents to open packages, serve warrants, and sieze and hold
goods pending their disposal of the case in the courts. If the Secretary
permits it, bonds or other sureties may be posted to permit recovery
of property so seized. :

This subsection changes existing law by providing an in rem proced-
ure under which the Secretary may seek forfeiture of the goods at
any time, or in lieu of a civil penalty. This is required, for example,
by cases in which no consignee could be found within the United
States, or the item was received as a “gift”, without constituting a
formal importation. .

The section provides for forfeiture of illegal goods, which may,
but need not, take place in conjunction with ecivil or criminal proceed-
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ings. It is expected that goods properl seized and forfeited would
not be returned if the Secretary concludes that the Act has been
violated. Goods other than the prohibited fish or wildlife may also
be forfeited, in the discretion of the court, upon a criminal conviction
for violation of the Act or any regulations under the Act. It also
preserves existing customs laws regarding seizures.

Mov The appropriate agency heads are authorized to promulgate
enforcement regulations and to charge reasonable fees for expenses
properly incurred under the Act. Any such fees are to be covered
Into the General Treasury to the credit of the appropriation covering
such activity.

(£) This subsection authorizes citizen actions to enforce the pro-
visions of the Act. It allows any person, including a Federal official, to
seek remedies involving injunctive relief for violations or potential vio-
lations of the Act. The language is parallel to that contained in the
recent Marine Protection, Research and Sanctuaries Act of 1972, and
is to be interpreted in the same fashion.

(g) The Secretaries are directed to coordinate their activities with
those of the Secretary of Agriculture to provide for enforcement of
the Animal Quarantine and Tariff Acts. In no respect is the authority
so provided intended to limit the authorities otherwise available to the
Secretary of Agriculture.

(h) The Act specifically disclaims any intent to interfere with the
responsibilities of the Secretary yunder the Tariff Act relating to im-
portation of contraband animals, which may or may not also be
endangered. )

ENDANGERED PLANTS

Sec. 12. This section authorizes the Secretary of the Smithsonian,
together with any other interested agencies of the state or Federal
government, public or private, to review plant species which are or may
become endangered or threatened and possible regulatory programs.
The results of this study are to be communicated to the Congress at
the time, and we will then be in a pesition to consider the necessity for

further amendments to this legislation.

CONFORMING AMENDMENTS

Sec. 13. For the most part, the amendments in this section simply
conform existing laws to the provisions of this Act, as reported. The
Committee has made a conscientious effort to find all references to the
existing laws, and to correct them to refer to the new Endangered and
Threatened Species Act of 1973. It is presumed that any references to
older legislation which have not been so conformed would continue to
refer to this Act. .

Subsection (d) of this section handles a housekeeping change which
was brought to the attention of the Committee after enactment of PL
92534 last year, dealing with the acquisition of lands in national con-
servation and recreation areas. As amended, the legislation will permit
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the acquisition of lands within the boundaries of such areas, as well
as those adjacent to them.

As to the recent Marine Mammal Protection Act of 1972, a number
of changes are made to conform the reference to this Act. There is no
intention whatever to repeal any portion of that Act, and it is intended
that the more restrictive provisions of each law will prevail, to the
extent that any conflict may later appear.

REPEALER

Scc. 14. This section repeals the existing 1966 and 1969 a:&E.m@B@
specics acts, which have been superseded by this biil. L

AUTHORIZATIONS

Sec. 13. This section authorizes certain sums to the Interior and Com-
merce Departments for the current and next two fiscal years. The sums
authorized are in line with the agency projections of program needs
for the years in question, and provide a total of $27.5 million for
these three years. : : ’

EFFECTIVE DATE

Sec. 16. The effective date of the legislation is the date of its en-
actment.
Cost oF THE LEGISLATION

In the event that this legislation is enacted into law, the Committee
estimates the maximum costs to the Federal Government, on the basis
of information supplied by the Executive Branch, to be as follows:

The Departments of the Interior and Commerce estimate their
three year costs to be $69.9 million, as represented by the follow-
ing table: a ’

{in miltions of dollars]

Fiscal year—

1974 1975 1976

Habitat acquisition {sec. 5b): Interior 3 3
State grants-in-aid Mmoa. Sw;:io.‘ _»w “mw

. Program costs (sec, 15):

Interior 8.0 10.0
Commerce.. ... - L5 2.0
Total 28.0 u.s

It is to be noted the Department of the Interior anticipates habitat
acquisition costs will be provided by the Land and Water Conservation
Fund. The Smithsonian wzme#:zob and the Department of Agriculture
anticipate any cost to their agencies in implementing the legislation
will be borne by existing program authorizations. : .

After reviewing the foregoing estimate of costs with respect to
this legislation, the Committee has concluded that these costs are
reasonable and that the costs incurred in carrying out this legislation
will be consistent with those estimates.
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DEPARTMENTAL REPORTS

The departmental reports on m.w.mﬁm.w.»qum,msm m:::M:,»:z
identical m:_m, upon which the hearings were held, along with Execu-
tive Communication No. 442 follow herewith:

[Executive Communication No. 442]

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., February 15, 1973.
Hon. CARL ALBERT,
Speaker of the House of Representatives,
Washington, D.C.

Diar Mk. Seeaker : There is enclosed a draft bill “T'o provide for the
conservation, protection, and propagation of species or subspecies of
fish and wildlife that are presently threatened with extinction or likely
within the foreseeable future to become threatened with extinction;
and for other purposes.”

We recommend that this bill, a part of the environmental program
announced today by President Nixon, in his Environmental and
Natural Resources State of the Union Message, be referred to the
appropriate committee for consideration, and that it be enacted.

This proposal addresses the need to identify those species or sub-
species which, thou h not yet threatened with extinction, are likely
within the mcgmogm_o future to become so threatened. We are con-
vinced that it is far more sound to take the steps necessary to keep a
gpecies or subspecies from becoming endangered than to attempt to
save it after it has reached that critical point. Therefore, the bill
defines “endangered” (Section 2 (c) (1) as meaning any species or
subspecies which is either presently threatened with extinction or
likely within the foreseeable future to become threatened with extine-
tion. To assure protection of all endangered species commensurate with
the threat to their continued existence, we propose to (1) remove the
current ceiling imposed by law on acquisition of essential wildlife
habitat; (2) ?.OEW; unauthorized import or export, taking, posses-
sion, sale, delivery, and transport of species presently threatened with
extinction; (3) clarify authorities wmﬂ:&:._:m to warrantless searches
and forfeiture of seized property ; and, (4) allow importation at other
than designated wg.nm of entry “in the interest of health or safety of
fish and ‘wildlife.

The bill follows closely the precedent established by the Congress in
1966 and1967, when it enacted the first legislation to provide protec-
tion for fish and wildlife determined to be threatened with extine-
tion in the United States abroad. This proposal retains those provi-
gions of the earlier Acts which laid the foundation for this Depart-
ment’s effort to protect endanger species and adds to them the authori-
ties which, as demonstrated by experience, are needed to cope with a
continuing decimation of the world’s wildlife resources. It provides
authority for a new program to be administered jointly by this Depart-
ment and the Department of Commerce, pursuant to the allocation of
responsibilities established by Reorganization Plan No. £ of 1970.
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We urge the Congress to take this further step forward for the
protection of our diminishing wildlife resources. The Office of Manage-
ment and Budget has advised that this legislation is in accord with
the President’s program. -

Sincerely yours,
Rocers C. B. MorTton,
Secretary of the Interior.

Enclosure. '

(The text of the bill enclosed with this executive communication was
introduced as H.R. 4758)

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
. Washington, D.C., March 23, 1973.
Hon. Leonor (Mrs. Joun B.) SurLrvax,
Chairman, Committee on Merchant A arine and Fisheries,
House of Representatives,
Washington, D.C. :

Dear Mapay Crairyan : Your Committee has requested the views

of this Department on H.R. 37, a bill “To provide for the conservation,

rotection, and propagation of species or subspecies of fish and wild-
ife that are threatemed with extinction or likely within the fore-
seeable future to become threatened with extinction, and for other pur-
poses,” and H.R. 2169, a bill “To implement the Convention on Nature
Protection and Wildlife Preservation in the Yestern Hemisphere,
and for other purposes.” We note that there is also pending before
your Committee H.R. 4758, the Administration’s proposed bill, “To
provide for the conservation, protection, and propagation of species
or subspecies of fish and wildlife that are presently threatened with
extinction or likely within the foreseeable future to become threatened
with extinction; and for other purposes.” In addition our comments
will be directed to FL.R. 3310, ILR. 3691 and H.R. 3795, bills identical
to HLR. 37 and similar bills H.R. 470, H.R. 471, H.R. 1461, H.R. 1511,
H.R. 2669 and H.R. 4755. o

We recommend the enactment of H.R. 4758, the Administration’s
proposed “Endangered Species Conservation Act of 1973.”

Each of these bills, except HL.R. 2169, would, in some way, amend
the existing laws regarding the protection and conservation of en-
dangered species of fish and wildlife. Pursuant to these earlier laws,
which have been codified as the Endangered Species Conservation Act
of 1969 (16 U.S.C. 668aa-668cc; 668ce—1 through 668cc-5), and
related Acts, the Secretary of the Interior has authority to promulgate
separate lists of native species threatened with extinction and of foreign
species threatened with worldwide extinction; to regulate the inter-
state transportation of native species taken contrary to State laws,
and to restrict the importation of foreign species which he determines
to be threatened with worldwide extinction, In addition, the Secretary
has exercised authority to acquire endangered species habitat within
funding limits established by Congress.

The Bureau of Sport Fisheries and Wildlife of this Department
has made significant progress under existing authorities, and it can
be said with assurance that enactment of endangered species legisla-
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tion was s milestone in the Nation’s attempt to preserve its natural
environment. There exists no precise measure of our success, due pri-
marily to a lack of technical information. Nearly 400 species aro cur-
rently listed a8 endangered, either in the United States or worldwide,
and there are example or species which, thought once threatened with
extinction, are now thought to have been rescued from ultimate
destruction. The threat remains, however, and can be expected to grow
in intensity as habitat is converted to human use and the environment
is despoiled. o

These bills would, among other things, expand the existing programl
for the conservation and protection of fish and wildlife resources by
providing earlier identification of threatened species, authorizing nec-
essary protective measures, prohibiting the taking of .m:m@smo_.mm
gpecies, and expanding the prohibition against trafficking in such
species. Under the bills, the development and administration of the
new program would be the joint res »onsibility of the Department of
the Interior and the Department o Comnerce, pursuant to the al-
location of responsibilities by Reorganization Plan No. 4 of 1970.

For the sake of convenience we will summarize the provisions of
H.R. 4758 and explain the most significant differences between it and
the other bills.

H.R. 4758 addresses the need to identify those species or subspecies
which, though not yet threatened with extinction, are likely within the
foreseeable future to become so threatened. In so doing, it provides
the means for taking the steps necessary to keep a species or subspecies
from becoming endangered rather than attempting to have it after
it has reached that critical point. Therefore, the bill defines “endan-

gered” Amgaobw?::vmmBg::_mpsw m@m&mwoqmsvmwoo._mmszov
is either presently threatened with extinction or likely within the fore-
seeable future to become threatened with extinetion. To assure protec-
tion of all endangered species commensurate with the threat to their
continued existence, H.R. 4758 would (1) remove the current ceiling
imposed by law on acquisition of essential wildlife habitat; (2) pro-
hibit unauthorized import or export, taking, possession, sale, delivery,
and transport of species presently threatened with extinction; (3)
clarify authorities pertaining to warrantless searches and forfeiture
of seized property,and (4) allow importation at other than designated

orts of entry “in the interest of health or safety of fish and wildlife.”

R. 4758 also provides authority for this program to be administered
jointly by this Department and the Department of Commerce, pursu-
ant to the allocation of responsibilities established by Reorganization
Plan No. 4 of 1970. For those species or subspecies likely within the
foreseeable future to become threatened with extinction, HL.R. 4758
would provide discretionary authority to the Secretary to regulate
the import, taking, and interstate transportation of those animals. The
type and degree of control exercised in this latter instance would

epend on the circumstances of each species and could include a com-
plete or partial ban if deemed appropriate.

H.R. 37, and the other bills identical to it, are in many instances
gimilar to H.R. 4758. However, while we support the general purposes
of these bills we prefer H.R. 4758 for the following reasons:

1. We believe it desirable to include, within the definition of “take”
the terms “pursue,” “shoot,” “wound,” “trap,” and “collect.”
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2. We believe that the separate definitions of “fish” and “wildlife”
could raise ambiguities as to what animals are included under each
term. Another problem is that the definition of “wildlife” in H.R. a7
includes the nebulous reference to any “other animal”, It is uncertain
as to what this term is meant to include. Consequently, we believe the
term used in H.R. 4758, “fish and/or wildlife” defined to mean “any
wild animals, whether or not raised in captivity, including without
limitation, any mammal, fish, bird, amphibian, reptile, mollusk, or
crustacean, including any part, product, egg, or offspring thereof, or
the dead body or parts thereof”, is more appropriate.

3. Under Subsection 4(b) of these bills, we anticipate a potential
legal problemn relating to the phrase “not less than annually”. This lan-
guage would appear to require the Secretary to establish a new list or
reestablish the existing list, assuming that no changes were appro-
priate at that time, at least once every year. It is not inconceivable then,
that if, through some circumstances, the Secretary failed to republish
a list for which no changes were appropriate, a defendant in a civil or
criminal proceeding under this Act would claim the defense that the
list had legally lapsed. This problem would be avoided under H.R.
4758 which stipulates that the Secretary publish a list and allow him

to revise such list “from time to time”.

4. While we concur with the prohibition of acts specified under Sub-
section 7(a) of H.R. 87 applying to species or subspecies presently

- threatened, and those referred to under Subsection 7(b) applying to

species or subspecies, likely within the foreseeable future to become
threatened, we believe that certain additional acts should be specifically
prohibited. Accordingly, we favor the more comprehensive language
in Sections 4(2) and 4(b), of H.R. 4758. ,

5. Within the definitions section of H.R. 37, Section 3, we note the
inclusion of the term “Federal lands”. Considering that the prohibi-
tions apply to taking “within the United States”, we do not see the
need for a separate definition of “Federal lands.”

6. We note that under Subsection 10(a) (2) of H.R. 37, the Secre-
tary is directed to convene, through the Secretary of State, an inter-
national ministerial meeting for the purpose of signing an interna-
tional convention on the conservation of endangere species. Since an
international meeting, recently held in Washington, D.C., resulted
in agreement on a draft treaty pre ared in conjunction with the State
Department, we do not believe such a provision is appropriate.

7 We do not believe that Section 11 of these bills 1s necessary or de-
sirable since the Smithsonian Institution already has authority to con-
duct this kind of a review and the authorization of a specific appro-
priation merely serves to put a ceiling on the amount of funds to be
expended for this purpose. The recently concluded “Convention on
International Trade on Endangered Species of Wild Fauna and
Flora”, signed on March 3, 1973, in Washington, D.C., recognizes the
critical role of flora in our total ecosystem. This Department, the De-
partments of Commerce and Agriculture, and the Smithsonian In-
stitution are cooperating to develop a conservation program to pre-
serve endangered flora pursuant to that Convention.

The above comments on H.R. 37, and the other bills identical to it,
also pertain to H.R. 470, H.R. 471, and H.R. 2669, and to HL.R. 1511 and
H.R. 2735, H.R. 1461 and HL.R. 4753, identical bills, are different from
HR. 37, However, these bills are identical to the endangered species bill

89-690 O - 82 - 12
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d car and introduced in the 92nd Congress as H.K. 13081.
d@,ﬁﬁwmﬁw_%mwﬁ and H.R. 4755 are, therefore, quite similar to the
current Administration proposal discussed above, H.R. 4758, we believe
that the refinements make FLR. 4758 preferable to the earlier version.

Consequently, We recommend against enactment of either TLR. 1461

R. 4755. . ] .
onwmmm 9169 would implement the Convention on Nature Protection

and Wildlife Preservation in the eWstern Ic:..wm—u:c_.m and .,::m_.:_ the
original 1966 Endangered Species Act. This bill i.o:_m prohibit any
person within any place subject to the jurisdiction o f the United States
from hunting, capturing, killing, taking, transporting, selling, or pur-
chasing any fish or wildlife listed in the Annex to the Convention. 1LR.
2169 also provides that in submitting the list of species for the Annex,
the Secretary of the Interior shall include the species found by him to
be rare or endangered under the terms of the 1966 Endangered Species
‘Act. While this Department subscribes to the objectives of H.R. 2169,
we believe that it offers only a partial solution to the problenis assoct-
ated with the preservation and conservation of endangered wildlife.
We therefore, recommend the enactment of H.R. 4758 as a compre:
hensive approach to the protection, preservation and conservation of
these animals. ] )

The Office of Management and Budget advises that there is no ob-
jection to the wamwozgemoc of this report and that enactment of H.R.
4758 would be 1n accord with the program of the President.

Sincerely yours, .
DoucrLas P. WHEELER,
Acting Assistant Secretary of the Interior.

a————

DEPARTMENT OF STATE,
Washington, D.C., M arch 23,1973.
Hon. Lronor K. SuLLivay, o )
Chairman, Committee on Merchant Marine and Fisheries, House of
Representatives, W ashington, D.C.

Drar Mapam CHAIRMAN Thank you for your letters of February 7,
March 5 and March 7, 1973, affording this Department the opportunty
to comment on HL.R. 37, HL.R. 2735, H.R. 4755 and H.R. 4758, bills to
provide for the conservation, wwogoacz and propagation of species or
subspecies of fish and wildlife that are presently threatened with
extinction or likely within the foreseeable future to become threatened
with extinction ; and for other purposes. ]

The Department favors the enactment of H.R. 4758, which was
transmitted to the Congress in conjunction with the President’s State
of the Union Message on Natural Resources and Environment of
February 15, 1973. This bill has the following advantages over the

<other bills cited above. )

Sec. 10(a) (2) of H.R. 37 and Section 10(a) (1) of H.R. 2735 call for
the Secretary through the Secretary of State to convene an interna-
tional meeting on fish and wildlife. The meeting took place In
February; H.R. 4768 in effect takes note of this by not calling for it to
be convened. .

Sec. 7 of H.R. 87 and H.R. 2735 and Sec. 5 of H.R. 4755 prohibit
the taking of endangered species upon the high seas. This prohibition
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should be limited to persons subject to the jurisdiction of the United
States and in H.R. 4758 it is so limited.

The last sentence of Section 3(f) in both HR 37 and HR 2735 states:
“The Secretary is also authorized to conduct or cause to be conducted
such law enforcement investigations and research abroad as he deems
necessary to carry out the obligations imposed upon him by this Act.”
Investigations and research abroad may only be undertaken with the
cooperation and specific consent of the interested sovereign nation.
Furthermore, activities of U.S. representatives abroad must be coor-
dinated in the light of United States foreign policy objectives. The
Administration’s bill would solve this problem by including in Section
7, which covers the same subject, the phrase “in consultation with the
Department of State.”

There is an additional problem in connection with HR 37. Section
9(g) would require any person who engages to any extent in business
as an importer of fish and wildlife to register with the Secretary of
the Treasury and to keep detailed records of each import of fish and
wildlife and of the subsequent disposition made of such imports. The
records presumably would have to cover all imports of commercial
fish and fish products, many leather articles, such as shoes and bags,
and clothing made of or trimmed with fur or leather. In the view of
the Department of State, the detailed records required would place’a
costly burden on normal commercial trade. Since this requirement is
only applicable to importers and not to domestic wholesalers, trappers,
or manufacturers dealing in wildlife specimens, it could be considered
inconsistent with Article IXT.of the General Agreement on Tariffs and
Trade. This article requires that imported products shall be-aceorded
treatment no less favorable than that accorded to “like products of
national origin in respect of all laws, regulations and requirements
affecting their internal sale, offering for mpmvo, purchase, transportation,
distribution or use.” -

The difficulties outlined above are eased in the Administration bill,
HR 4758. Section 6(e) of this bill covers the essentials of the above
paragraph by allowing the Secretary to require: persons importing or
exporting fish and wildlife to file declarations with information which
he deems necessary. However, the discretionary powers would limit
the burdens which would be placed on normal commercial trade.

The Office of Management and Budget advises that there is no ob-
jection to the submission of this report and that enactment of HR 4758
would be in accord with the program of the President.

Sincerely,
MarsHALL WRIGHT,
Acting Assistant Secretary
e ) for Q,esmsm%@.cs& Relations.

vratm——

DEPARTMENT OF AGRICULTURE,
OFFICE OF THE SECRETARY,
Washington, D.C., arch 23, 1973.

Hon. Leoxor K. SULLIVAN, o
Chairman, Committee on Merchant Marines and Fisheries,
House of Representatives. R

Dear Mapax Cuatraran : This is in response to your request for a
report on HL.R. 37, FLR. 2735, and H.R. 4758 bills “To provide for the
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. . and propagation of species or subspecies of
conservation, wgmmwﬂw—wm nrnowﬁmumvm with mua._MoScz or likely within
fish and wildlife ture to become threatened with extinction; and for
the moammmmwimm,m: u .
other purposes: . ¢ A griculture recommends that H.R. 4758, the
The .HWMWMM%M mnowow.mm “Endangered Species Conservation Act
>&w~wm_,m be enacted in lieu of ILR. 37 or H.R. 2735.
omhw mm:w..mr the bills follow closely the provisions of the Endangered
Species Conservation Act of 1969 (16 U.S.C. 668aa-668cc; 668cc-1
through 668cc-5). They would strengthen the earlier legislation in
part by broadening the definition of endangered species to include
gpecies or subspecies of fish or wildlife that may within the foreseeable
future be likely to become threatened with extinction; and by prohib-
iting the ex orting, taking, possession, sale, and interstate transpor-
tation of endangered species. v

The Department of Agriculture strongly supports the objectives
of the w:m to protect endangered fish and wildlife. In furtherance
of the existing Endangered Species Conservation Act, the Forest
Service of this Department is continuing to develop management
plans that would protect and enhance identified areas of endangered
species habitat located on lands within the National Forest System.

Although many of the provisions of the three bills are quite similar,
we recommend H«En H.R 4758 be enacted. We believe the penalties
and enforcement provisions of H.R. 4758 are more comprehensive
and stronger than the related provisions of the other two ills. Fur-
ther, we believe that it would not be w@%uo.vimg for the Secretary of
Agriculture to initiate a program o direct assistance to private
landowners as provided by section 10(c) of H.R. 37 and H.R. 2735.
If a need to assist WM.?E,& landowners 1s identified, we believe such
programs could be better accomplished by strengthening the role of
the States in this area.

The Office of Management and Budget advises that there is no
objection to the presentation of this report, and that enactment of
H.R. 4758 would be in accord with the President’s program.

Sincerely,
J. Puin CaMPBELL,
Under Secretary.

DEPARTMENT OF J USTICE,
W ashington, D.C.,June 6,1973.

Hon. LeoNor K. SULLIVAN,

Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives,

Washington, D.C.

Dear Mapant CHatrman : This is in response to your request for the
views of the Department of Justice on several bilis before your Com-

»mittee regarding “Endangered Species” namely H.R. 4758, H.R. 37,
H.R.2735 and H.R. 4755. :

The Department is of the opinion that the Administration’s bill HL.R.
4758 incorporates all of the significant issues of the other three bills.
H.R. 4758 “provides for the conservation, protection, and propagation
of species or subspecies of fish and wildlife that are presently threat-

- H.R. 4758, similar bi
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ened with extinction or likely within the foreseeable future to become
threatened with extinction ...” .

We would strongly urge prompt consideration of this legislation
which is consistent with the President’s message on Natural Resources
and the Environment (February 15,1973).

The Office of Management and Budget has advised that there is
no objection to the submission of this report, and that enactment of
H.R. 4758 would be in accord with the President’s program.

Sincerely, ,
Mixe McKevrrr,
Assistant Attorney General,

Tire GENERAL COUNSEL OF THE TREASURY,
Washington, D.C., March 23, 1973.
Hon. Leoxor K. SCLLIVAN, .
Chairman, Committee on Merchant Marine and Fisheries,

House of Representatives, o

Washington, D.C.

Dear Mapay CrHamyan: Reference is made to your requests for

the views of this Department on H.R. 37, H.R. 2735, HL.R. 4755 and

—:m, “To provide for the conservation, protection,
and propagation of species or subspecies of fish and wildlife that are
presently threatened with extinction or likely within the foreseeable
tfuture to become threatened with extinction; and for other purposes.”

The President, in his State of the Union Message of ¥e ruary 15,
1973, on Natural Resources and the Environment, stated that the limit-
ed scope of existing laws requires new authority to identify and pro-
tect endangered species before they are so depleted that it is too late
and that he would ask the 93rd Congress to direct its attention to this
problem. The Administration’s roposal is contained in HL.R. 4758.

In view of the ?8%&:@ the Department recommends the enactment
of H.R. 4758 in lieu of further consideration of HLR. 87, H.R. 2735
and H.R. 4755.

The Department has been advised by the Office of Management
and Budget that there is no objection to the submission of this report
to your Committee and that enactment of H.R. 4758 would be in
accord with the program of the President.

Sincerely yours,
Doxaro L. E. Rrreer,
_Acting General Counsel.

~ SMITHSONIAN INSTITUTION,
, Washington, D.C., April 23, 1973.
Hon. Leonor K. SuLLIvAN,

Chairman, Committee on Merchant M. arine and Fisheries, S
U.S. House of Representatives, s

Washington,D.C. , .
Dear Mapay Cuamaan : Thank you for the opportunity to com-
ment on H.R. 37, a bill “To provide for the conservation, protection,.
and propagation of species or subspecies of fish and wildlife that
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{4 with extinction or likely within the foreseeable future
ave threatenel o with extinction, and for other purposes.”

to become threh, o ntially the same as H.R. 4758, the latter of which

H.R. ‘ummwnwsa Institution already has reported on favorably to

the vmw_wsm:%. For the reasons set forth in that Report, the Institu-

your mwnmmm the purposes and objectives of H.R. 37, which it is be-

pion M:é.: improve substantially the ability of the United States to

Eﬂwoﬁ and preserve threatened species or subspecies of fish and

jldlite.

E‘TS principal provision in HLR. 37 which deviates from H.R. 4758,
and in which the Smithsonian Institution has a direct interest, is Sec-
tion 11, entitled “Endangered Flora.” This section provides that:

wThe Secretary of the Smithsonian Institution, in conjunction with
other affected agencies, is authorized and directed to review (1) spe-
cies and subspecies of endangered plants, trees, and other flora, and (2)
methods of providing adequate protection to such species and sub-
species, and to report to Congress, within one year after the date
of the enactment of this Act, the results of such review. For the pur-
poses of this section, there is authorized to be appropriated $250,000.”

1t is believed that the Smithsonian Institution already has general
authority to accomplish these objectives without specific legislation.
Also, it may be of interest to the Committee to know that the Smith-
sonian Institution has been conducting, on a limited basis, research
on endangered flora with a view to compiling a list of domestically
and internationally endangered flora.

The Smithsonian Institution hopes that the Committee will act
favorably on legislation to give greater protection throughout the
world to'species threatened with extinction, or which are likely within
the foresecable future to become so threatened. The principles em-
bodied in the pending legislation demonstrate the increased awareness
of the American public in the need to treat the future existence of
other living creatures, which so often depends on human decisions,
with care, respect, and foresight.

The Office of Management and Budget has advised that there is no
objection to the presentation of this report to the Congress.

Sincerely yours, ,
S. DrLox RreLey, Secretary.

Crnanges 1N Existing Law MApE BY THE BiLr, As REPORTED

In compliance with clause 3 of Rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italics, existing
law in which no change is proposed is shown in roman) :

L}

SECTION 4(c) OF THE ACT OF OCTOBER 15, 1966
Skc. 4. (a) * * *

* * * * * * *
(c) No person shall knowingly disturb, injure, cut, burn, remove,
destroy, or possess any real or personal property of the United States
including natural growth, in any area of the System; or take or pos-
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sess any fish, bird, mammal, or other wild vertebrate or invertebrate
animals or part or nest or egg thereof within any such area; or enter,
use, or otherwise occupy any such area for any purpose; unless such
activities are performed by persons authorized to manage such area,
or unless such activities are permitted either under subsection (d) of
this section or by express provision of the law, proclamation, Execu-
tive order, or public land order establishing the area, or amendment
thereof : Provided, That the United ‘States mining and mineral leasing
laws shall continue to apply to any lands within the System to the
same extent they apply prior to the effective date of this Act unless
subsequently withdrawn under other authority of law. [Nothing]
With the exception of endangered species and threatened specics listed
by the Secretary pursuant to section 4 of the E ndangered and Threat-
ened Species Conservation Act of 1973 in States wherein a cooperative
agreement does not exist pursuant to section 6(c) of that Act, noth-
ing in this Act shall be construed to authorize the Secretary to control
or regulate hunting or fishing of resident fish and wildlife [. includ-
ing endangered species thereof,] on lands not within the System. The
regulations permitting hunting and fishing of resident fish and wildlife
within the mawﬁma shall be, to the extent practicable, consistent with
State fish and wildlife laws and regulations. The provisions of this Act
shall not be construed as affecting the authority, jurisdiction, or re-
sponsibility of the several States to manage, control, or regulate fish
and resident wildlife under State law or regulations in any area within
the System.

SECTION 10(a) OF THE MIGRATORY BIRD
. CONSERVATION ACT

Skc. 10. (a) Areas of lands, waters, or interests therein acquired
or reserved pursuant to this Act shall, unless otherwise provided by
law, be administered by the Secretary of the Interior under rules and
regulations prescribed by him to conserve and protect migratory birds
in accordance with treaty obligations with Mexico and Canada, and
other species of wildlife found thereon, including species that are

threatened with extinction} listed pursuant to section } of the En-

angered and Threatened Species Act of 1973 as endangered species
or threatend species, and to restore or develop adequate wildlife
habitat.

‘SECTION 401(a) OF .HHHM;.POH OF JUNE 15, 1935

Skc. 401. (a) Beginning with the next full fiscal year and for each
fiscal year thereafter, all revenues received by the Secretary of the
Interior from the sale or other disposition of animals, timber, hay,
grass, or other products of the soil, minerals, shells, sand, or ..E.?df
from other privileges, or from leases for public accommodations or
facilities incidental to but not in conflict with the basic purposes for
which those areas of the National wildlife Refuge System were estab-
lished, during each fiscal year in connection with the operation and
management of those areas of the National Wildlife Refuge System
that are solely or primarily administered by him, throngh the United
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Sthtes Fish and Wildlife Service, shall be covered into the United
States Treasury and be reserved in a separate fund for disposition as
hereafter prescribed. Amounts in the fund shall remain available
until expended, and may be expended by the Secretary without further
appropriation in the manner hereafter prescribed. The National
Wildlife Refuge System (hereafter referred to as the “System”)
includes those lands and waters administered by the Secretary as wild-
life refuges, lands acquired or reserved for the protection and con-
servation of fish and wildlife that are [threatened with extinction]
listed pursuant to scction } of the Endangered and Threatened Species
Act of 1973 as endangered species or threatened species, wildlife
ranges, game ranges, wildlife management areas, and waterfowl pro-
duction areas established under any law, proclamation, Executive,
or public land order.

S—

SECTION 7(a) (1) OF THE LAND AND WATER
CONSERVATION FUND ACT OF 1965

ALLOCATION OF MONEYS FOR FEDERAL PURPOSES

Sec. 7. (a) Moneys appropriated from the fund for Federal pur-
poses shall, unless otherwise allotted in the appropriation Act making
them available, be allotted by the President to the following purposes
and subpurposes:

(1) For the acquisition for land, waters, or interests in land or waters
as follows: ‘

NATIONAL PARK SYSTEM; RECREATION AREAS.—Within the ex-
terior boundaries of areas of the national park system now or
hereafter authorized or established and of areas now or hereafter
authorized to be administered by the Secretary of the Interior
for outdoor recreation purposes.

NATIONAL FOREST 8YSTEM.—Inholdings within (a) wilderness
areas of the National Forest System, and (b) other areas of na-
tional forests as the boundaries of those forests exist on the
effective date of this Act which other areas are primarily of value
for outdoor recreation purposes: Provided, That lands outside of
but adjacent to an existing national forest boundary, not to exceed
five hundred acres in the case of any one forest, which would
comprise an integral part of a forest recreational management
area may also be acquired with moneys appropriated from this
fund: Provided further, That not more than 15 per centum of the
acreage added to the National Forest System pursuant to this
section shall be west of the 100th meridian.

THREATENED sPECIES.—For any national area which may be

authorized for the preservation of species of fish or wildlife that .

are threatened with extinction.]
ENDANGRRED SPECIES AND THREATENED SPECIES.—For lands,
©. . waters, or interests therein, the acquisition of which is authorized
under section 5(a) of the Endangered and Threatened Species
Conservation Act of 1973, needed for the purpose of conserving,
protecting, restoring, or propagating endangered species of fish
or wildlife or plants.
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RECREATION AT REFUGES.—For the incidental recreation pur-
poses of section 2 of the Act of September 28, 1962 (76 Stat. 653;
16 U.S.C. 460k-1) ; and .

SECTION 2 OF THE ACT OF SEPTEMBER 28, 1962

Sec. 2. [The Secretary is authorized to acquire areas of land which
are suitable for—
L (1) fish and wildlife-oriented recreational development, or
L (2) the protection of natural resources,
and are adjacent to the said conservation areas; except that the ac-
quisition of any land or interest therein pursuant to this section
shall be accomplished only with such funds as may be appropriated
therefor by the Cengress or donated for such purposes, but such
property shall not be acquired with funds obtained from the sale
of Federal migratory bird hunting stamps.] The Secretary is author-
M...“.Q\ to acquire areas of land, or interests therein, which are suitable
07 , R
(1) incidental fish and wildlife-oriented recreational develop-
ment, .
(2) the protection of natural resources,
(3) the protection of endangered species or threatened species
- listed by the Secretary pursuant to section 4 of the Endangered
and Threatened Species Conservation Act of 1973, or S
(4) carrying out two or more of the purposes set forth in para-
graphs (1) through (3) of this section,
and are adjacent to, or within, the said conservation areas, except that
the acquisition e\ any land or interest therein pursuant to this section
shall be accomplished only with such funds as may be appropriated
therefor by the Congress or donated for such purposes, but such prop-
erty shall not be acquired with funds obtained from the sale of Federal
migratory bird hunting stamps. Lands acquired pursuant to this see-
tion shall become a part of the particular conservation area to which

they are adjacent. R .
THE MARINE MAMMAL PROTECTION ACT OF 1972
. * x e e R _'
‘ DEFINITIONS

Skc. 3. For the purposes of this Act— @ .. -

(1) The term “depletion” or “depleted” means any case in which the
Secretary, after consultation with the Marine Mammal Commission
and the Committee of Scientific Advisors on Marine Mammals estab-
lished under title IT of this Act, determines that the number of indi-
viduals within a species or population stock— e

(A) has declined to a significant degree over a period of years;

(B) has otherwise declined and that if such decline continues,
or is likely to resume, such species would be subject to the pro-
visions of the Endangered and Threatened Species Conserva-
tion Act of [1969] 1973; or

(C) is below the optimum carrying capacity for the species or
stock within its environment. o
* * * ' * * - -
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11TLE I—CONSERVATION AND PROTECTION OF
MARINE MAMMALS

MORATORIUM AND EXCEPTIONS

Skc. 101. (a) There shall be a moratorium on the taking and impor-
tation of marine mammals and marine mammal products, commencing
on the effective date of this Act, during which time no permit may be
issued for the taking of any marine mammal and no marine mammal

or marine mammal products may be imported into the United States

except in the following cases:

(1) Permits may be issued by the Secretary for taking and im-
@oﬁmﬁoz for purposes of scientific research and for public display
H —— .

(A) the taking proposed in the application for any such

permit, or

(B) the importation proposed to be made,
is first reviewed by the Marine Mammal Commission and the
Committee of Scientific Advisors on Marine Mammals established
under title II of this Act. The Commission and Committee shall
recommend any proposed taking or importation which is con-
sistent with the purposes and policies of section 2 of this Act.
The Secretary shall, if he grants approval for importation, issue
to the importer concerned a certificate to that effect which shall
be in such form as the Secretary of the Treasury prescribes and
such importation may be made upon presentation of the certificate
to the customs officer concerned.
] * . * * . * * *

(3) (A)***

.(B) Except for scientific research purposes as provided for in
paragraph (1) of this subsection, during the moratorium no per-
mit may be issued for the taking of any marine mammal which
is classified as belonging to an endangered species or threatened
ga&.& pursuant to the Endangered and Threatened Species Con-
servation Act of [19693 71973 or has heen designated by the Secre-
tary as depleted, and no importation may be made of any mammal.
* * * . * * *

PROHIBITIONS

Sec. 102. (a) * * *

* * * * * * *

(b) Except pursuant to a permit for scientific research issued under
section 104(c) of this title, it is unlawful to import into the United
States any marine mammal if such mammal was—

(1) pregnant at the time of taking;

(2) nursing at the time of taking, or less than eight months old,
whichever occurs later; .

(3) taken from a species or population stock which the Secre-
tary has, by B%Epn_os published in the Federal Register, desig-
nated as a depleted species or stock or which has been listed as
[endangered under the Endangered Species Conservation Act of
1969] an endangered species or threatened species pursuant to the
E'ndangered and T hreatened Species Conservation Act of 1973 ; or
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" (4) taken in a manner deemed inhumane by the Secretary.

L J * . . L A . L ] ]
TITLE II—-MARINE MAMMAL GOMMISSION
L ] L ] - L » L] L]

DUTIES OF COMMISSION . . ... .
Sec. 202. (a) The Commission shall— B o
O R o SO

. . . . . . Vel
(6) recommend to the Secretary of the Interior such revisions o
the [Endangered Species List, authorized by the Endangered
Species Conservation Act of 1969] endangered species list and
threatened species list published &VE.«:S& to section 4(c) (1) of
the Endangered and Threatened Species Conservation Act of
1973, as may be appropriate with regard to marine mammals;

and

(7) recommend to the Secretary, other appropriate Federal
officials, and Congress such additional measures as it deems neces-
sary or desirable to further the policies of this Act, including
provisions for the protection of the Indians, Eskimos, and Aleuts
whose livelihood may be adversely affected by actions taken pur-
suant to this Act. .

* - ] * * * »

THE ENDANGERED SPECIES CONSERVATION ACT-OF
1969 (SECTIONS 1-3 OF THE ACT OF OCTOBER 15, 1966)

[That (a) the Congress finds and declares that one of the unfortunate
consequences of growth and development in the United States has
been the extermination of some native species of fish and wildlife;
that serious losses in other species of native wild animals with educa-
tional, historical, recreational, and scientific value have occurred and
are occurring ; and that the United States has pledged itself, pursuant
to migratory bird treaties with Canada and Mexico and the Conven-
tion on Nature Protection and Wildlife Preservation in the Western
Hemisphere, to conserve and protect, where practicable, the various
species of native fish and wildlife, including game and nongame migra-
tory birds, that are threatened with extinction. The purposes of this
Act are to provide a program for the conservation, protection, restora-
tion, and propagation of selected species of native fish and wildlife,
including migratory birds, that are threatened with extinction.

[(b) It is further declared to be the policy of Congress that the
Secretary of the Interior, the Secretary of Agriculture, and the Sec-
retary of Defense, together with the heads of bureaus, agencies, and
services within their departments, shall seek to protect species of na-
tive fish and wildlife, including migratory birds, that are threatened
with extinction, and, insofar as is practicable and consistent with the
primary purposes of such bureaus, agencies, and services, shall pre-

1
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serve the habitats of such threatened species on lands under their
jurisdiction. ) o

[(c) A species of native fish and wildlife shall be regarded as
threatened with extinction whenever the Secretary of the Interior
finds, after consultation with the affected States, that its existence is
endangered because its habitat is threatened with destruction, drastic
modification, or severe curtailment, or because of overexploitation,
disease, predation, or because of other factors, and that its survival
requires assistance. In addition to nocw::EM with the States, the
Secretary shall, from time to time, seek the advice and recommenda-
tions of interested persons and organizations including, but not lim-
ited to, ornithologists, ichthyologists, ecologists, herpetologists, and
mammalogists. He shall publish in the Federal Register the names of
the species of native fish and wildlife found to be threatened with
extinction in accordance with this paragraph.

[(d) For the purpose of sections 1 through 3 of this Act, the
term ‘fish and wildlife’ means any wild mammal, fish, wild bird, am-
phibian, reptile, mollusk, or crustacean.

[Sec. 2. (a) The Secretary of the Interior shall utilize the land
acquisition and other authorities of the Migratory Bird Conservation
Act, as amended, the Fish and Wildlife Act of 1956, as amended, and
the Fish and Wildlife Coordination Act to carry out a program in
the United States of conserving, protecting, restoring, and propagat-
ing selected species of native fish and wildlife that are threatened with
extinction. :

[(b) In addition to the land acquisition authorities in such Acts,
the Secretary is hereby authorized to acquire by purchase, donation,
or otherwise, lands or interests therein needed to carry out the purpose
of this Act relating to the conservation, protection, restoration, and
propagation of selected species of native fish that are threatened with

extinction.

[(c) Funds made available pursuant to the Land and Water Con-
servation Fund Act of 1965 (78 Stat. 897) may be used for the purpose
of acquiring lands, waters, or interests therein pursuant to this section
that are needed for the purpose of conserving, protecting, restoring,
and propagating selected species of native fish and wildlife, including
migratory birds, that are threatened with extinction. Not to exceed
$5,000,000 may be appropriated annually pursuant to that Act for
such purpose for any fiscal year, and the total sum appropriated for
such purpose shall not exceed $15,000,000: Provided, That the Secre-
tary shall, to the greatest extent possible, utilize fund from the Land
and Water Conservation Fund Act of 1965 for such purpose. Such
sums shall remain available until expended. The Secretary shall not
use more than $2,500,000 to acquire lands, waters, or interests therein
for any one area for such purpose unless authorized by Act of
Congress. ’

[(d) The Secretary shall review other programs administered by
him and, to the extent practicable, utilize such programs in further-
ance of the purpose of this Act. The Secretary shall also encourage
other Federal agencies to utilize, where practicable, their authorities
in furtherance of the purpose of this Act and shall consult with and
assist such agencies in carrying out endangered species program. The
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Secretary is authorized to acquire by purchase, donation, exchange,
or otherwise any privately owned land, water, or interests therein
within the boundaries of any area administered by him, for the pur-
pose of conserving, protecting, restoring, or propagating any selected
species of native fish and wildlife that are threatened with extinction
and each such acquisition shall be administered in accordance with the
provisions of law applicable to such area, and there is authorized to be
appropriated annually for fiscal years 1970, 1971, and 1972 not to
exceed $1,000,000 to carry out the provisions of this sentence, :

[Skc. 3. (a) In carrying out the program authorized by this Act, the
Secretary shall cooperate to the maximum extent practicable with the
several States. Such cooperation shall include consultation before
the acquisition of any land for the purpose of conserving, protecting.
wom_nol:m, or propagating any endangered species of native fish and
wildlife. . _

L[(b) The Secretary may enter into agreements with the States for
the administration and management of any area established for the
conservation, protection, restoration, and propagation of endangered
species of native fish and wildlife. Any revenues derived from the
administration of such areas under these agreements shall be subject
to the provisions of section 401 of the Act of June 15, 1935. (49 Stat.
383), as amended (16 U.S.C. 715s).] :

Ammoﬁozm 1-6 of the Act of December 5, 1969)

LThat, for the purposes of sections 2 through 5 of this Act, the term—

L(1) “Secretary” means the Secretary of the Interior;

L(2) “fish or wildlife” means any wild mammal, fish, wild bird,
-amphibian, reptile, mollusk, or crustacean, or any part, products,
egg, or offspring thereof, or the dead body or parts thereof;

H%ww “United States” includes the several States, the District
of Columbia, the Commonwealth of Puerto Rico, American Sa-
moa, the Virgin Islands, and Guam: and

L(4) “person” means any individual, firn, corporation, associ- -
ation, or partnership. ,

[Skc. 2. Except as provided in section 3 of this Act, whoever im-
ports from any foreign country into the United States any species
or subspecies of fish or wildlife which the Secretary has determined,
in accordance with the provisions of section 3 of this Act, to be
threatened with worldwide extinction, shall be punished in accord-
ance with the provisions of section 4 of this Act. .

[Skc. 8. (a) A species or subspecies of fish or wildlife shall be
deemed to be threatened with worldwide extinction whenever the Sec-
retary determines, based on the best scientific and commercial data
available to him and after consultation, in cooperation with the Secre-
tary of State, with the foreign country or countries in which such fish
or wildlife are normally found and, to the extent practicable, with
Interested persons and organizations and other interested Federal
agencies, that the continued existence of such species or subspecies of
fish or wildlife is, in the judgment of the Secretary, endangered due to
any of the following factors: (1) the destruction, drastic modifica-
tion, or severe curtailment, or the threatened destruction, drastic
modification, or severe curtailment, of its habitat. or (2) its overntili-
zation for commercial or sporting purposes, or (3) the effect on it of
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disease or predation, or (4) other natural or man-made factors affect-
ing its continued existence. After making such determination, the
Secretary shall promulgate and from time to time he may revise, by
regulation, a list in the Federal Register of such fish or wildlife .vw”
men@::.mﬁ common, and commercial name or names, together wit
his determination. The Secretary shall at least once every five years
conduct a thorough review of any such list to determine what, if any,
changes have occurred relative to the continued existence of the spe-
cies or subspecies of fish or wildlife then on the list and to .%85:5&
whether such fish or wildlife continue to be threatened with world-
wide extinction. Upon completion of such review, he shall take appro-
priate action consistent with the purposes of this Act. The Secretary
shall, upon the request of any interested person, also conduct such re-
view of any particular listed species or subspecies at any other time if
he finds and publishes his finding that such person has presented sub-
stantial evidence to warrant such a review. ) )

(b) In order to minimize undue economic hardship to any person
importing any species or subspecies of fish or wildlife which are deter-
mined to be threatened with worldwide extinction under this section,
under any contract entered into prior to the date of publication of such
determination in the Federal Register of such species or subspecies, the
Secretary, upon such person filing an application with him and upon
filing such information as the Secretary may require showing, to his
satisfaction, such hardship, shall permit such person to import such
species or subspecies in such quantities and for such periods, not to
exceed one year, as he determines to be appropriate. .

[(c) The Secretary may permit, under such terms and conditions as
he may prescribe, the importation of any species or subspecies of fish
or wildlife listed in the Federal Register under this section for
zoological, educational, and scientific purposes, and for the propaga-
tion of such fish or wildlife in captivity for preservation purposes,
unless such importation is prohibited by any other Federal law or
regulation. ) ) )

[(d) The provisions of section 553 of title 5 of the United States
Code shall apply to any regulation issued under this section. )

[Skc. 4. (a) (1) Any person who violates any provision of section 2
or 3 of this Act or any regulation or permit issued thereunder, or any
regulation issued under subsection (d) of this section, other than a
violation the penalty for which is prescribed by subsection ( b) of this
section, shall be assessed a civil penalty by the Secretary of not more
than $5,000 for each such violation. No penalty shall be assessed unless
such person is given notice and opportunity for a hearing with respect
to such violation. Fach violation shall be a separate offense. Any such
¢ivil penalty may be compromised by the Secretary. Upon any failure
to pay the penalty assessed under this paragraph, the Secretary may
request the Attorncy General to institute a civil action in a district
ceurt of the United States for any district in which such person is
found or resides or transacts business to collect the penalty and such
court shall have jurisdiction to hear and decide any such action. In
hearing such action, the court shall have authority to review the vio-
lation and the assessment of the civil penalty de novo.

[(2) Any employee authorized pursuant to subsection (c¢) of this

. section to enforce the provisions of sections 2 and 8 of this Act, and
-any regulations or permits issued pursuant thereto or pursuant to

-

e

-

177

subsection (d) of this section, shall have authority, in addition to
any other authority provided w% law relating to search and seizure,
to execute any warrant to search for and seize any fish or wildlife or
wa_w@n@ or items taken, used, or possessed in connection with any
violation of any such section, regulation, or permit with respect to
which a eivil penalty may be assessed pursuant to paragraph (1) of
this subsection. Such fish, wildlife, pro erty, or item so seized shall
be held by any employee authorized by %.o Secretary or the Secretary
of the Treasury pending disposition of proceedings by the Secretar
involving the assessment of a civil penalty pursuant to paragraph
(1) of this subsection ; except that the Secretary may, in lieu of hold-
ing such fish, wildlife, property, or item, permit such person to post
a bond or other surety satisfactory to the mmouogw%. Upon the assess-
ment of a civil penalty pursuant to paragraph (1) of this subsection
for any nonwillful violation of any such section, regulation, or permit,
such fish, wildlife, property, or item so seized may be proceeded against
in any court of competent jurisdiction and forfeited to the Secretary
for disposition by him in such manner as he deems appropriate. The
owner or consignee of any such fish, wildlife, roperty, or item so
seized shall, as soon as practicable mo_,_oi:w msow seizure, be notified
of that fact in accordance with regulations established by the Secre-
tary or the Secretary of the Treasury. Whenever any fish or wildlife
or property or item 1s seized pursuant to this subsection, the Secretary
shall move to dispose of the civil penalty proceedings pursuant to
paragraph (1) of this subsection as expeditiously as possible. If, with
respect to any such fish, wildlife, property, or item so seized no action
is commenced in any court of competent jurisdiction to obtain the
forfeiture of such fish, wildlife, property, or item within thirty days
following the disposition of proceedings involving the assessment
of a civil penalty, such fish, wildlife, property, or item shall be
immediately returned to the owner or the consignee in accordance with
regulations promulgated by the Secretary.

nwAS Any person who willfully violates any provision of section 2 or
3 of this Act or any regulation or permit issued thereunder or any
regulation issued under subsection (d) of this section shall, upon
conviction, be fined not more than $10,000, or imprisoned for not more
than one year, or both.

L(c) The provisions of sections 2 and 3 of this Act and any regula-
tions or permits issued pursuant thereto or pursuant to subsection (d)
of this section shall be enforced by either the Secretary or the Secre-
tary of the Treasury, or both such Secretaries. Either Secretary may
utilize, by agreement, the personnel, services, and facilities of .any
other Federal agency or any State agency. Any employee of the
Department of the Interior or the Department of the Treasury author-
ized by the Secretary or the Secretary of the Treasury may, without
& warrant, arrest any person who such employee has probable cause
to believe is willfully violating, in his presence or view, any such
section, or.any regulation or permit issued thereunder, the penalty for
which is provided under subsection (b) of this section, and may
execute a warrant or other process issued by an officer or court of
competent jurisdiction to enforce the provisions of such sections,
regulations or permits. An employee who has made an arrest of a
person in connection with any such willful violation may search such
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person at the time of his arrest and seize any fish or wildlife or prop-

erty or items taken, used, or possessed in connection with any such

violation, or any such employee shall have authority, in addition to
any other authority provided by law relating to search and seizure,
to execute any warrant to search for and seize any such fish, wildlife,
property, or 1tem so taken, used, or possessed. Any fish or wildlife or
property or item seized shall be held by any employee authorized by
the Secretary or the Secretary of the Treasury or by a United States
marshal pending disposition of the case by the court, commissioner,
or magistrate, except that the Secretary may, in lieu thereof, permit
such person to post & bond or other surety satisfactory to him. Upon
conviction, any (1) fish or wildlife seized shall be forfeited to the
Secretary for disposal by him in such manner as he deems appro-
priate, and (2) any other property or items seized may, in the dis-
cretion of the court, commissioner, or magistrate, be forfeited to the
United States or otherwise disposed of. The owner or consignee of any
such fish, wildlife, property, or item so seized, shall, as soon as prac-
ticable following such seizure, be notified of that fact in accordance
with regulations established by the Secretary or the Secretary of the
Tressury. If no conviction results from any such alleged violation,
such fish, wildlife, property or item so seized in connection therewith
shall be immediately returned to the owner or oosmwm.:mo in accordance
with regulations promulgated by the Secretary, unless the Secretary,
within thirty days following the final disposition of the case involving
such violation, commences proceedings under subsection (a) of this
section. _

,mav For the purposes of facilitating enforcement of sections 2
and 3 of this Act and reducing the costs thereof, the Secretary, with
the approval of the Secretary of the Treasury, shall, after notice and
an o_%c;::we% for a public hearing, from time to time designate, by
regulation, any port or ports in the United States for the importation
of fish and wildlife, other than shellfish and fishery products im-
ported for commercial purposes, into the United States. The importa-
tion of such fish or wildlife into any port in the United States, except
those so designated, shall be prohibited after the effective date of such
designations; except that the Secretary, under such terms and condi-
tions as he may prescribe, may permit importation at nondesignated
ports for movement to designated ports of entry. Such regulations
may provide other exceptions to such prohibition if the Secretary
deems it appropriate and consistent with the purposes of this sub-
section.

[(e) In carrying out the provisions of sections 2 through 5 of this
Act, the Secretary may issue such regulations as may be appropriate.

[Skc. 5. (a) In carrying out the provisions of sections 2 and 3 of
this Act, the Secretary, through the Secretary of State, shall en-
courage foreign countries to provide protection to species and sub-
species of fish or wildlife threatened with worldwide extinction, to take
measures to prevent any fish or wildlife from becoming threatened
with extinction, and shall cooperate with such countries in providing
technical assistance in developing and carrying out programs to pro-
vide such protection, and shall, through the Secretary of State,
encourage bilateral and multilateral agreements with such countries
for the protection, conservation, and propagation of fish or wildlife.
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shall also encourage persons, taking directly or indi-
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