Section 17. Marine Mammal Protection Act of 1972 A
The Senate bill contained a section which stated that, wherever a
conflict between the Endangered Species Act and the recent Marine
Mammal Protection Act might occur, the stricter of the two will
prevail. This would allow, for example, state regulatioh of the taking
of marine mammals, once these were declared endangered or threat-
ened, without that state having a fully approved marine mammal
rogram, as it would otherwise be required to do under the Marine
m?::::—_ Protection Act. The House accepted the Senate provision.

Kentucky National Forest Road

The Senate bill contained a section added on the Floor by Senator
Cook which would have had the effect of prohibiting the construction
of a public road through the Pioneer Weapons Hunting Area in the
Daniel Bcone National Forest. Opponents of the road fear that its
construction will do irreparable damage to the area and urge the con-
struction of a more expensive road to go around the Hunting Area.
Proponents of the road respond that it will not destroy the character
of .w.o area and will be desirable. The House recently adopted an

“amendment to the Water Resources Development Act which, if

enacted, would allow construction of the road after public review of
the final NEPA environmental impact statement.

In light of the considerable controversy on the subject, the conferees
felt that this issue ought not to be resolved by inclusion of this section
in the bill, but that it would be more appropriate for full hearings to
be held on the question by the proper Committees of Congress.
Accordingly the section was stricken from the bill with the understand-
ing and hope that such hearings might be expeditiously completed.

: Leonor K. SuLLivaN,

Joun D. DiNGELL,

Geo. A. GoopLING,
Managers on the Part of the House.

PuiLip A. Harr,

JoHN V. TuNNEY,

TED STEVENS,

Frank E. Moss,

MarLow W. Cook,
Managers on the Part of the Senate.
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[From the Cobgressional Record, Dec. 19, 1078)

SENATE AGREEMENT To CONFERENCE REPORT

EnpancErep Species Acr or 1973—Conrerence REPORT

Mr. TunNeY. Mr. President, I submit a report of the committes of
conference on S. 1983, and ask for its immediate consideration.

The Vice PresmeNT. The report will be stated by title.

The second assistant legislative clerk read as follows:

The committee of conference on the disagreeing votes of the two Houses on
the amendments of the House to the bill (8. 1983) to provide for the conserva-
tion, protection, restoration, and propagation of threatened and endangered
specles of fish, wildlife, and plants, and for other purposes, having met, after
full and free conference, have agreed to recommend and do recommend to thelr
respective Houses this report, signed by all the conferees.

The Vice PresipENT. Is there objection to the consideration of the
conference report?

There being no objection, the Senate proceeded to consider the
report, which reads as follows:

CONFERENCE REPORT

The committee of conference on the disagreeing votes of the two Houses on
the amendments of the House to the bill (8. 1983), to provide for the conserva-
tion, protection, restoration, and propagation of threatened and endangered
species of fish, wildlife, and plants, and for other purposes, having met, after
full and free conference, have agreed to recommend and do recommend to their
respective Houset as follows:

That the Senate recede from Its disagreement to the amendment of the
M#_._:mo to the text of the bill and agree to the same with an amendment as
ollows :

In lleu of the matter proposed to be inserted by the House amendment insert
the following:

That this Act may be cited as the “Endangered Specles Act of 1973".
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Sec. 16. Effective date.

Sec. 17. Marine Mammal Protection Act of 1972,

FINDINGS, PURBPOBES, AND POLICY

Sec. 2. (a) Finpings.—The Congress finda and declares that—
(1) varlous species of fish, wiidlife, and plants In the United States have
been rendered extinct as a consequence of economic growth and development
untempered by adequate concern and conservation;
(2) other specles of fish, wildlife, and plants have heen 8o depleted fn
numbers that they are in danger of or threatened with extinction:
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(3) these species of fish wildlite, ang
. ’ " Plants are of esthetlc, ecological, A) between persons within one forelgn country ;
ﬂ:w“ﬁuﬁ._. historieal, recreational, and sefentitic value to the Natlon and ' Mww between WM_.S.E in two or more forelgn 3::.9._3" ' ‘
i ] i within the United States and a person In a for-
(4) the United States has pledged Itself as a soverelgn state In the Inter- o_hscmo—.._ﬂmum_.o" —wo—do: pe

national community of conserve to the extent practicable the various specles (D) between persons within the United States, where the fish and

) ! > . N
MMV :.:.u::c..w bird treaties witl Canada ang Mexico w“._nﬁom_nﬂm_o“wm:g are moving In any country or countrles outside th
AQW M:M Au.\mc_.m_w.”—._n_.__.w and aznsznm._.ea Bird Treaty with Japan; (7) The term “import” means to land on, bring into, or introduce tnto, or
In the Western :eQ__.oﬂ Zn.::.m Protection and Wiidijte Preservation attempt to land on, bring Into, or introduce into, any place subject to the
(D) the —:3..:“.:% .m..m. g Jurisdlction of the United States, whether or not such landing, bringiog, or
Flsherles : onal Convention for the Northwest Atlantic {ntroduction constitutes an Importation within the meaning of the customs
) ) laws of the United States.
Zcﬂw.v “u.w.w_.m.mozwi_e.:i Convention for the High Seas Fisherles of {he (8) The term “person” means an individual, corporation, partnership,
(F) the Oo:ewﬂnwr on 1 trust, association, or eny other private entity, or any officer, employee, agent,
of Wild Fauna and F) 1 Intemmational Trade in Endangered Specles department, or instrumentality of the Federal Government, of any State or
(G) other Intern :S.a_. and political subdivislon thereof, or of any foreign government,
(5) encouraging i ma onal agreements, (9) The term “plant” means any member of the plant kingdom, including
financial =¢..,__v.m= & the States and other Interested partles, through Federal seeds, roots, and other parts thereof,
conservation va:ao_Ei .n. System of Incentlves, to develop and maintaiy (10) The term “Secretary” means, except as otherwise herein provided,
8 key to meoti Jw_.um.ﬁ. «w_ a._. _=_$~ national and International standards is the Secretary of the Interior or the Secretary of Commerce as program re-
guarding for :w. ™ “_ on's international commitments and to better safe- sponsibilitles are vested pursuant to the provisions of Reorganization Plan
' ¢ beneflt of all cltizens, the Natlon's heritage in fish and Numbered 4 of 1970; except that with respect to the enforcement of the pro-

wildlite
» > visions of this Act and the Convention which pertain to the importation or
anh..w%.m.:.cmmm.fﬂ..m purposes of this Act are to provide a meang whereby the exportation of terrestrial plants, the term means the Secretary of Agricul-
y S upon which endangered specles and threatened species depend may ture. )
(11) The term “specles” includes any subspecies of fish or wildlife or

be conserved, to proyide A Drogram for the conservation o

. $ f such endan ered
w%mm.m_.mmﬂu.____ﬂ:wn?:&_ %Ma_em. and to take such steps ns may he ..E:.ownw::e plants and any other group of fish or wildlife of the same specles or smaller
(a) of this mmh:.".-—..ovmu of the treaties ang conventions set forth iy subsection taxa in common spatial arrangement that interbreed when mature,

(¢) Poricy.—1y ..m furtl ) (12) The term “State” means any of the several States, the District of
Federnl departments .“.q_ ver declared to be the policy of Congress that aij Columbia, the Commonwealth of Puerto Rico, American S8amoa, the Virgin
and threntened specl ;o reencles shall seek to conserve endangered specles Islands, Guam, and the Trust Territory of the Pacific Islands.

d specles and shall utilize thetr authorities In furtherunce of the (13) The term "State agency” means the State agency, department, board,

Purposes of this Act,

DEFINITIONS

SEc. Aw.. MA.V__. J.m burposes of this Act—

e term “‘commercial activity” means aly actlvities ot Indust
Mﬂwaaamaﬂ__.a__"._&:w. but not Mmiteq to, the buying or selling of aosw__mw_w_wm
e vitles conducted for the purpose of :.a:::::n such buying and

(2) The term “conserve,” “conserving," 4
X S 8, and “conservation” means to
and the use of al] methods and brocedures which are necessary to bring ===m.m
endangered specles or threatened specles to the point at which the mensurey
provided pursnant to thig Act are no longer necessary. Such methods and pro-
cedures include, but are hot limited to, atl activities assoclated with sclentific
resources management such A8 research, census, law enforcement, habityt
acquisition and malutenance, propagation, live trapping, and :w:mc_...:_::o:
and, tn the extraordinary case where population bressures within g w:.m:.
oeomw.mmmz. cannot be otherwise relieved, may Include regulated taking,
In A—w-._aw“mhon":v.dc“_«d:m_ca.«_._._ ineans the Convention on Internationa] Trade
)} gered Specles o 'ild Fauna and Flora, sig,
-._Ma.va_o-__:._.m.::oaw thereto. % slined on March 3, 1673,
The term “endangered specles” means an
¥ specles which ig §
of extinetion throughout all or a significant portion of Itg _.=:nomc~“_.m.w=~."mw_..
a specles of the Class Insecta determineq by tie Secretary to constitute »
pest whose protection under the provisiong of this Act woulg bresent an
oqwm“.._._hw__suzn and overriding risk to man,
e term “fish or wildlife” Means any member of th I
including withont litation any mammal, fish, hirg A.:an.w_._.:.m:“._:_w‘:ﬁﬁ”ﬂ..
tory, nonmigratory, or endangered hird for which protection is also afforded
by treaty or other internationa} agreement), amphibian, reptile, mollysk
crustacean, arthropod or other invertebrate, and includes any _51. product,
€8E, or offspring thereof, or the dead body or parts thereof, ' .

a : :
-a ”A_c“. m..:o »2...32.«:83522. fncludes, among other things, any trans.

commission, or other governmental entity which s responsible for the man-
agement and conservation of fish or wildlife resources within a State.

(14) The term “take” means to harass, harm, pursue, hunt, shoot, wound,
kiil, trap, capture, or collect, or to attempt to engage in any such conduct.

(15) The term “threatened species” means any specles which is lkely to
become an endangered species within the foreseeable future throughout all or
a significant portion of its range.

(18) The term “United States,” when used in a geographical context, fn-
cludes all States,

DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES

Sec. 4. (a) GENERAL.—(1) The Secretary shall by regulation determine
whether any specles is an endangered species or a threatened specles because of
any of the following factors :

(1) the present or threatened destructlon, modificatlon, or curtailment of
its habitat or range H

(2) overutilization for commercial, sporting, sclentific, or educational
purposes ;

(3) disease or predation ;

(4) the Inadequacy of existing regulatory mechanlsms ; or

(8) other natural or manmade factors affecting its continued exlstence.

(2) With respect to any specles over which program responsibilities have been
vested in the Secretary of Commerce pursuant to Reorganization Plan Numbered
4 of 1070—

(A) in any case in which the Secretary of Commerce determines that such
species should—
(1) be listed as an endangered specles or a threatened specles, or
(1) be changed in status from a threatened species to an endangered
species,
he shall so inform the Secretary of the Interior, who shail list guch species
In accordance with this section H
(B) In any case in which the Secretary of Commerce determines that such
species should—
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(1) be removed from any list published pursuant to subsection {c) of
this section, or

(li) be changed in status from an endangered species to a threatened
specles, he shall recommend such action to the Secretary of the Interior,
and the Secretary of the Interlor, if he concurs in the recommendation,
shall implement such action ; and

(C) the Secretary of the Interior may not list or remove from any list any
such species, and may not change the status of any such species which are
listed, without a prior favorable determination made pursuant to this section
by the Secretary of Commerce.

(b) Basis ror DETERMINATIONS.— (1) The Secretary shall make determinations
required by subsection (a) of this section on the basls of the best sclentific and
commercial data available to him and after consultation, as appropriate, with the
affected States, Interested persons and organizations, other interested Federa!l
agencles, and, In cooperation with the Secretary of State, with the country or
countrles In which the species concerned is normally found or whose citizens
harvest such species on the high seas; except that in any case in which such deter-
minations Involve resident specles of fish or wildlite, the Secretary of the Interior
may not add such specles to, or remove such specles from, any list published pur-
suant to subsection (c¢) of this sectlon, unless the Secretary has first—

(A) published notice in the Federal Register and notified the Governor of
each State within which such species 1s then known to occur that such action
is contemplated ;

(B) allowed each such State 90 days after notification to submit its com-
ments and recommendations, except to the extent that such period may be
shortened by agreement between the Secretary and the Governor or Gover-
nors concerned ; and

(C) published in the Federal Register a summary of all comments and
recommendations received by him which relate to such proposed action.

(2) In determining whether or not any species is an endangered species or a
threatened specles, the Secretary shall take into consideration those efforts, if
any, being made by any nation or any political subdivision of any natlon to protect
such species, whether by predator control, protection of habitat and food supply,
or other conservation practices, within any area under the jurisdiction of any
such natfon or political subdivision, or on the high seak.

(8) Species which have heen designated as requiring protection from unre-
stricted commerce by any forelgn country, or pursuant to any international
agreement, shall receive full consideration by the Secretary to determine whether
each is an endangered species or a threatened specles.

(c) Lists.—(1) The Secretary of the Interior shall publish in the Federal
Register, and from time to time he may by regulation revise, a list of all specles
determined by him or the Secretary of Commerce to bhe endangered species and a
list of all species determined by him or the Secretary of Commerce to he
threatened species. Each list shall refer to the species contained therefn by
sclenttfic and common name or names, if any, and shall specify with respect to
each such specles over what portion of its range it is endangered or threatened.

(2) The Secretary shall, upon the petition of an interested person under sub-
section 553(e) of title 5, United States Code, conduct a review of any listed or
unlisted species proposed to be removed from or added to either of the lists pub-
lished pursuant to paragraph (1) of this subsection, but only if he makes and
publishes a finding that such person has presented substantial evidence which
in his judgment warrants such a review.

(3) Any list in effect on the day before the date of the enactment of this Act
of specles of fish or wildlife determined by the Secretary of the Interfor, pursu-
ant to the Endangered Species Conservation Act of 1969, to be threatened with
extinction shall be republished to conform to the classification for endangered
specles or threatened specles, as the case may be, provided for In this Act, but
untll such republication, any such specles so listed shall be deemed an endan-
gered specles within the meaning of this Act. The republication of any specles
pursuant to this paragraph shall not require public hearing or comment under
sectlon G663 of title 5, United States Code.

(d) PrROTECTIVE REOGULATIONS.—Whenever any species is listed as a threatened
specles pursuant to subsection (c) of thly rection, the Secretary shall fssue such
regulations as he deems necessary and advisable to provide for the conservation
of such species. The Secretary may by regulation prohibit with respect to any
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threatened specles any act prohibited under section 9(a) (1), in the case of fish
or wildlife, or section 8(a) (2), In the case of plants, with reapect to endangered
specles; except that with respect to the taking of resident specles of fish or wild-
life, such regulations shall apply in any State which has entered into a coopera-
tive agreement pursuant to section 6(a) of this Act only to the extent that such
regulations bave also been adopted by such State. .

(e) SIMILARITY OF APPEARANCE CABES.—The Secretary may, by regulation, and
to the extent he deems advisable, treat any species as an endangered specles or
threatened specles even though it is not listed pursuant to section 4 of this Act
it he finds that—

(A) such species 8o closely resembles in appearance, at the point In ques-
tion, & specles which has been listed pursuant to such section that enforce-
ment personnel would have substantial dificulty in attempting to differen-
tiate between the listed and unlisted specles ;

(B) the effect of this substantial dificulty i{s an additional threat to an
endangered or threatened species; and

(C) such treatment of an unlisted specles will substantially facilitate
the enforcement and further the policy of this Act.

(£) ReoULATIONS.—(1) Except as provided in paragraphs (2) and (8) of this
subsection and subseztion (b) of this section, the provisions of section 553 of
title 5, United States Code (relating to rulemaking procedures), shall apply to
any regulation promulgated to carry out the purposes of thisg Act.

(2) (A) in the case of any regulation proposed by the Secretary to carry out
the purposes of this Act—

(1) the Secretary shall publish general notice of the proposed regulation
(including the complete text of the regulation) in the Federal Register not
less than 60 days before the effectlve date of the regulation ; and

(1I) of any person who feels that he may be adversely affected by the
proposed regulation fiies (within 45 days after the date of publication of
general notice) objections thereto and requests a public hearing thereon,
the Secretary may grant such request but shall, it he denles such request,
publish his reasons therefor in the Federal Reglster.

(B) Nelther subparagraph (A) of this paragraph nor section 558 of title 5,
United States Code, shall apply in the case of any of the following regulations
and any such regulatinon shall, at the discretion of the Secretary, take effect
immediately upon publication of the regulation in the Federal Reglster:

(1) Any regulation appropriate to carry out the purposes of this Act
which was originally promulgated to carry out the Endangered Spectal
Congervation Act of 1969.

(11) Any regulation (Including any regulation implementing section 6(g)
(2) (B) (it) of this Act) tesued by the Secretary in regard to any emergency
posing a significant risk to the well-being of any specles of fish or wildlife,
but only if (I) at the time of publication of the regulation in the Federal
Register the Secretary publishes therein detalled reasons why such regula-
tion is necessary, and (I1) in the case such regulation applies to resident
species of fish and wildlife, the requirements of subsectlon (b) (A), (B),
and (C) of this section have heen complied with. Any regulation promulgated
under the authorlity of-this clause (it) shall cease to have force and effect
at the close of the 120-day perlod followlng the date of publication unleas,
during such 120-day perlod, the rulemaking procedures which wonld apply
to such regulatlon without regard {o this subparagraph are complied with.

(3) The publication In the Federal Register of any proposed or final regula-
tlon which 18 necessary or appropriate to carry out the purposes of this Act
shall Include a statement by the Secretary of the facts on which such regulation
is based and the relationship of such facts to such regulation.

LAND ACQUIRITION

8ec. 6. (a) ProcrAM.—The Secretary of the Interlor shall establish and imple-
ment a program to conserve (A) fish or wildlife which are listed as endangered
specles or threatened specles pursuant to section 4 of this Act; or (B) plants
_%Ea_. are Included in Appendices to the Convention. To carry out such program,
o—

(1) shall utflize the land acquisition and other authorits under the Fish
and Wildlife Act of 1958, as amended, the Fish and Wildlife Coordinatjon
>a.m. a8 amended, and the Migratory Bird Conservative Act, as appropriate ;
an

,
_
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(2) is authorized to acquire by purchase, donation, or otherwise, lands,
waters, or Interest therein, and such authority shall be in addition to any
‘other land acquisition authority vested in him.

(b) AcquisiTions.—Funds made avallable pursuant to the Land and Water
Conservation Fund Act of 1945, as amended, may be used for the purpose of
acquiring lands, waters, or interests thereln under subsection (a) of this gection.

COOPERATION WITIHI THE BTATES

Sec. 6. (a) Generar—In carrying out the program authorized by this Act, the
Secretary shall cooperate to the maximum extent practicable with the States.
Such cooperation shall include consultation with the States concerned before
acquiring any land or water, or Interest therein, for the purpose of conserving
any endangered species or threatened species.

(b) MANAGEMENT AGREEMENTS.—The Secretary may enter into agreements
with any State for the administration and managenient of any area estahlished
for the conservation of endangered species or threatened specles. Any revenues
derived from the adminlstration of such areas under these agreement shall be
subject to the provisions of gection 401 of the Act of June 15, 1935 (49 Stat. 383;
16 U.8.C. 7158). .

(¢) CooPERATIVE AGREEMENTS.—In furtherance of the purposes of this Act,
the Secretary is authorized to enter into a cooperative agreement in accordance
with this section with any State which establishes and maintains an adequate
and actlve program for the conservation of endangered species nnd threatened
species. Within one hundred and twenty days after the Secretary receives a
certified copy of such n proposed State program, he shall make a determination
whether such program s In accordance with this Act. Unless he determines, pur-
Auant to thls subsection, that the State program is not in accordance with this
Act, he shall enter into a cooperative agreement with the State for the purpose
of assisting in Implementation of the State program. In order for a State pro-
gram to be deemed an adequate and active program for the conscrvation of en-
dangered specles and threatened species, the Secretary must find, and annually
thereafter reconfirm such finding. that under the State program-—

(1) authority resides in the State agency to conserve resldent species of
ish or wildlife determined by the State agency or the Secretary to be
endangered or threatened ;

(2) the State agency has estallished accentable conservatfon programs,
‘consistent with the purposes and policies of this Act, for all resident specics
of fish and wildlife In the State which are deemed by the Secrefary to he
endangered or threatened, and has furnished a copy of such plan anqd pro-
gram together with all pertinent details, Information, and datn requested
to the Secretary;

(3) the State agency Is authorized to conduct Investigations to determine
the status and requirements for survival of restdent species of fish and
wildlife ;

(4) the State agency is authorized to establish programs, including the
acquisition of land or aquatic habitat or interests therein, for the conserva-
tion of resident endangered specles or threatened specles : and

(6) proviston is made for public participation in designating reslident
species of fish or wildlife as enda ngered or threatened.

(d) ArrocaTION OF Funps.—(1) The Secretary is authorized to provide finan-
clal assistance to any State, through its respective State agency, which has en-
tered Into a cooperative agreement pursuant to suhbsection (c) of this section to
assist In development of programs for the conservation of endangered and threat-
ened specles. The Secretary shall make an allocation of appropriated funds to
such States based on consideration of—

(A) the international commitments of the United States to protect endan-
gered specles or threatened specles;

(B) the readiness of a State to proceed with a conservation program con-
sistent with the objectives and purposes of thie Act;

(C) the number of endangered specles and threatened species within a
State;

(D) the potentia} for restoring endangered specles and threatened gpecles
within a State; and
*. (E) the relative urgency to initiate a program to restore and protect an
endangered specles or threatened specles in terms of survival of the species.
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8o much of any appropriated funds allocated for obligation to any State for any
fiscal year as remains unobligated at the close thercof 1s authorized to be made
available to that State until the close of the succeeding fiscal year. Any amount
allocated to any State which is unobligated at the end of the period during which
is avallable for expenditure Is authorized to be made available for expenditure by
the Secretary in conducting programs under this section.

(2) Such cooperative agreements shall provide for (A) the actions to be taken
by the Secretary and the States; (B) the benefits that are expected to be derived
in connection with the conservation of endangered or threatened species; (C) the
estimated cost of these actions; and (D) the share of such costs to be borne by
the Federal Government and by the States; except that—

(1) the Federal share of such program costs shall not exceed 6834 per
centum of the estimated program costs stated in the agreement ; and

more States having a common interest in one or more endangered or threat-
ened epecies, the conservation of which may le enhanced by cooperation of
such States, enter Jointly into an agreement with the Secretary.

The Secretary may, in his discretion, and under such rules and regulations as he

share agreed upon in the cooperative agreement. For the purposes of this section,
the non-Federal share may, in the discretion of the Secretary, be in the form of
money or real property, the value of which will be determined by the Secretary,
whose decislon shall be final.

(e) REVIEW oF StaTE ProorAMS.—Any action taken by the Secretary under thlg
section shall be subject to his periodic review at no greater than annual intervals.

(f) ConrLicTs BETwEEN FEDERAL AND STATE Laws.—Any State law or regula-
tion which applies with respect to the fmportation or exportation of, or Interstate
or foreign commerce in, endangered species or threatened specles is void to the
extent that it may effectively (1) permit what Is prohibited by this Act or by any
regulation which implements this Act, or (2) prohibit what Is authorized pursuant
to an exemption or permit provided for In this Act or in any regulation which
implements this Act. This Act shall not otherwise be construed to vold any State
law or regulation which is intended to conserve migrutory, resident, or introduced
fish or wildlite, or to permit or prohibit sale of such fish or wildlife. Any State law
or regnlation respecting the taking of an endangered species or threatened species
may be more restrictive than the exemptions or permits provided for in this Act

-or in any regulation which implements this Act but not less restrictive than the
prohibitions so defined. :

() 'TBANBITION.—(1) For purposes of this subsection, the term “‘establishment
period” means, with respect to any State, the period beginning on the date of
enactment of this Act and ending on whichever of the following dates first ocenrs :
(A) the date of the close of the 120-day period following the adjournment of the
first regular sesslon of the legislature of such State which commences after such
date of enactment, or (B) the date of the close of the 15-month period followlng
such date of enactment. :

(2) The prohibitions set forth §n or authorized pursuant to sections 4(d) and
9(a) (1) (B) of this Act shall not apply with respect to the taking of any renident
endangered specles or threatened species (other than specles lsted In Appendix 1
to the Conventlon or otherwise specifically covered by any other treaty or Federal
law) within any State—

(A) which is then a party to a cooperative agreement with the Secretary
pursuant to section 6(c) of this Act (except to the extent that the taking of
any such specles 1s contrary to the law of such State) ; or

(B) except for any time within the establishment perlod when-—

(1) the Secretary applies such prohibition to such species at the request

of the State, or
" (1) the Secretary applles such prohibition after he finds, and publishes
his finding, that an emergency exIsts posing a slgnificant risk to the well-
belng of such species and that the prohibition must be applied to protect

out regard to the publlc hearing or comment provisions of section 553 of
title 5, United States Code, or any other provision of thls Act; by such
prohibition shall expire §0 days after the date of Its Impossition unless the
Becretary further extends such prohibition by publishing notice and a
statement of justification of such extension.
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" (b) REGULATIONS.—-The Secretary Is authorized to promulgate such regulations
as may be appropriate to carry out the provisions of this section relating to finan-
clal assistance to States,

(i) ArproPRIATIONS.—For the purposes of this section, there is authorized to
be appropriated through the fiscal year ending June 30, 1977, not to exceed
$10,000,000,

INTERAGENCY COOPERATION

Sec. 7. The Secretary shall review other programs administered by him and
utilize such programs In furtherance of the purposes of thls Act. All other
Federal departments and agencies shall, In consultation with and with the
assistance of the Secretary, utilize their authorities In furtherance of tle pur-
poses of this Act by carrying out programs for the conservation of endangered
species and threatened specles listed pursuant to section 4 of this Act and by
taking such action necessary to insure that actions authorized, funded, or carrted
out by them do not jeopardize the continued exlstence of such endangered species
and threatened specles or result in the destruction or modification of habitat
of such species which Is determined by the Secretary, after consultation as
appropriate with the affected States, to be critical. -

INTERNATIONAL ASSISTANCE

8ec. 8. (a) FinanciaL ABSISTANCE—AS a demonstration of the commitment of
the United States to the worldwide protection of endangered species and
threatened specles, the President may, subject to the provisions of section 1415
of the Supplemental Appropriation Aet, 1053 (81 U.S.C. 724), use forelgn cur-
rencles accruing to the United States Government under the Agricultural Trade
Development and Assistance Act of 1954 or any other law to provide to any
foreign country (with its consent) assistance In the development and manage-
ment of programs in that country which the Secretary determines to be neces-
sary or useful for the conservation of any endangered specles or threatened
species listed by the Secretary pursuant to section 4 of this Act. The Prestdent
shall provide assistance (which includes, but is not limited to, the acquisition,
by lease or otherwise, of lands, waters, or interests therein) to foreign countrles
under this section under such terms and conditions as he deems appropriate.
Whenever forelgn currencles are available for the provision of assistance under
this section, such currencies shall be used In preference to funds appropriated
under the authorlty of section 15 of this Act.

(b) ENCOURAGEMENT oF FOREIGN ProoraMB.—In order to carry out further the
provisions of this Act, the Secretary, through the Secretary of State, shall
encourage—

(1) foreign countries to provide for the conservation of fish or wildlife
Including endangered species and threatened species listed pursuant to
section 4 of this Act;

(2) the entering into of bilatera] or multilateral agreements with foreign
countries to provide for such conservation ; and

(8) foreign persons who directly or Indlrectly take fish or wildlife in
forelgn countries or on the high seas for importation into the United States
for commercial or other purposes to develop and carry out with such
assistance as he may provide, conservation practices designed to enhance
such fish or wildiife and their habitat.

(¢) PERSONNEL.—After consultation with the Secretary of State, the Secre-
tary may—

(1) assign or otherwise make avallahle any officer or employee of his
department for the purpose of cooperating with foreign countries and
international organizations in developing personnel resources and programs
whieh promote the cobservation of fish or wildlife; and

(2) conduct or provide financial assistance for the educatfonal training
of forelgn personnel, in this country or abroad, in fish, wlildlife, or plant
management, research. and law enforcement and to render professional
assistance abroad in such matters,

(d) INvEsTIGATIONS.—Afler consultation with the Secretary of State and the
8ecretary of the Treasury, as approprlate, the Secretary may conduct or cause to
be conducted such law enforcement investigations and research abroad as he
deems necessary to carry out the purposes of this Act.
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(e) CONVENTION IMPLEMENTATION.—The President s authorized and directed
to designate appropriate agencies to act as the Management Authority or
Authorities and the Sclentific Authority or Authorities pursuant to the Con-
ventlon. The agencles so deslgnated shall thereafter be authorized to do all
things assigned to them under the Converition, including the issuance of per-
mits and certificates. The agency designated by the President ¢o communicate
with other parties to the Convention and with the Secretariat shall also be em-
powered, where appropriate, in consultation with the State Department, to act
on bebalf of and represent the United States in all regards as required by the
Convention. The President shall also designate those agencies which shall act
on behalf of and represent the United States fn all regards as required by the
Convention on Nature Protection and Wildlife Preservation in the Western
Hemisphere.

PROHIBITED ACTS

Sec. 9. (a) GENERAL.—(1) Except as provided In sections 68(g) (2) and 10
of this Act, with respect to any endangered specles of fish or wildlife listed
pursuant to section 4 of this Act it is unlawful for any person subject to the
Jurisdiction of the United States to—

(A) fmport any such species Into, or export any such specles from the
United States;

(B) take any such specles within the United States or the territorial sea
of the United States; -

(C) take any such species upon the high seas;

(D) possess, sell, dellver, carry, transport, or ship, by any means what-
soever, any such specles taken in violation of subparagraphs (B) and (0);

(E) deliver, receive, carry, transport, or ship in interstate or foreign
commerce, by any means whatsoever and in the course of a commercial
activity, any such species ;

(F) sell or offer for eale in interstate or forelgn commerce any such
species; or

(G) violate any regulation pertaining to such specles or to any threatened
specles of fish or wildlife listed pursuant to section 4 of thils Act and
promulgated by the Secretary pursuant to authority provided by this Ack.

(2) Except as provided In sectfons 6(g) (2) and 10 of this Act, with respect to
any endangered species of plants listed pursuint to section 4 of th's Act, it is
unlawful for any person subject to the jurisdiction of the United States to—

(A) Import any such specles Into, or export any such specles from, the
United States;

(B) dellver, recelve, carry, transport, or ship In Interstate or forelgn
commerce, by any means whatsoever and in the course of a commercial
activity, any such species;

(C) sell or offer for sale in Interstate or forelgn commerce any such
specles; or

(D) violate any regulation pertaining to such specles or to any
threatened specles of plants Nsted pursuant to section 4 of this Act and
promulgated by the Secretary pursuant to authority provided by this Act.

(b) SpEcies Hewp IN CAPTIVITY OR CoNTROLLED ENVIRONMENT.—The provisions
of this section shall not apply to any fish or wildlife held in captivity or in a
controlled environment on the effective date of this Act 1f the purposes of such
holding are not contrary to the purposes of this Act; except that this subsec-
tion shall not apply in the case of any fish or wildlife held in the course of a
commerclal actlvity. With respect to any act prohibited by this section which
occurs after a perlod of 180 days from the effective date of this Act, there ghall
be a rebuttable presumption that the fish or wildlite involved In such act was
not held in captivity or in a controlled environment on such effective date.

(¢) VIioLATION orF CoNVENTION.— (1) It Is unlasvful for any person subject to
the furisdiction of the United States to engage in any trade In any specimens
contrary to the provisions of the Convention, or to possess any specimens traded
contrary to the provisions of the Conventton, including the definitions of terms
in article I thereof.

(2) Any importation Into the United Stntes of firh or wildlife rhall, ift—

(A) such flsh or wildlife i3 not an endangered apecies listed pursuant to
sectlon 4 of this Act but Is Hsted in Appendix IT to the Convention,

(B) the taking and exportation of such fish or wildlife ts not contrary
to the provisions of the Convention and all other epplicable requirements
of the Convention have been satlsfled.
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(C) the applicable requirements of subsections (d), (e), and (f) of this
section have been satlsfied, and

(D) such importation is not made in the course of a commercial activity,

be presumed to be an importation not in violation of any provision of this Act
or any regulation issued pursuant to this Act.

(d) Infports ANp Exronts.—(1) It is unlawful for any person to engage in
business as an importer or exporter of fish or wildlife (other than shellfish and
fishery products which (A) are not listed pursaant to section 4 of this Act as
endangered specles or threatened species, and (BB) are imported for purposes
of human or animal consumption or tuken in waters under the jurisdiction of
the United States or on the high seas for recreational purposes) or plants with-
out first having obtalned permission from the Secretary.

(2) Any person required to obtain permission under paragraph (1) of this
subsection shall—

(A) Kkeep such records as will fully and correctly disclose each importa-
tion or exportation of fish, wildlife. or plants made by him and the sub-
E_x_.:w:a disposition made by him with respect to such fish, wildlife, or
plants;

(B) at all reasonable times upon notice by a duly authorized representa-
tive of the Sceretary, afford such representative access to his places of
business, an opportunity to examine his inventory of imported fish, wildlife,
or plants and the records required to be kept under subparagraph (A)
of this paragraph, and to copy such records ; and

(C) file such reports as the Secretary may require,

(3) The Secretary shall prescribe such regulations as are necessary and ap-
propriate to carry out the purposes of this subsection.

(e) Rerorrs.—It is unlawful for any person importing or exporting fish or
wildlife (other than shelifish and fishery products which (1) are not listed pur-
suant to section 4 of this Act as endangered or threatened species, and (2) are
imported for purposes of humwan or animal consumption or taken In waters
under the jurisdiction of the United States or on the high seas for recreational
purposes) or plans to fail to file any declaration or report a9 the Secretary
deems necessary to facilitate enforcement of this Act or to meet the obligntions
of the Convention.

(f) DESIGNATION oF Ports.—(1) It I8 unlawful for any person suhject to the
jurisdiction of the United States to Import Into or export from the United
States any fish or wildlife (other than shellfish and fishery products which (A)
are not listed pursuant to section 4 of this Act as endangered spectes or threat-
ened specles, and (R) are imported for purposes of humin or animal consump-
tlon or taken In waters under the jurisdiction of the United States or on the
bigh seas for recrentional purposes) or plants, except at a port or ports desig-
nated by the Secretary of the Interior. For the purpose of facilitating enforce-
ment of this Act and reducing the costs therenf, the Secretary of the Interior,
with approval of the Secretary of the Treasury and after notice and oppor-
tunity for public hearing, may, by regulation, designate ports and change such
designations. The Secretary of the Interlor, under such terms and conditions
as he may prescribe, may permit the importation or exportation at nondeslig-
nated ports In the Interest of the henith or safety of the fish or wildlife or
plants, or for other reasons if, In his discretion, he deems it appropriate and
conalstent with the purpose of this subsection.

(2) Any port designated by the Secretary of the Interlor under the authority
of sectlon 4(d) of the Act of December 5, 1960 (16 U.S.C. 666cc-4(d) ), shall,
it such designation is in effect on the day bhefore the date of the enactment
of this Act, be deemed to be a port designated by the Secretary under pira-
graph (1) of this subsection until such time as the Secretary otherwise provides.

(g) ViorLaTioxs.—It is unlawful for any person tubject to the jurisdiction of
the United States to attempt to commit sollclt another to commit, or cause to
be committed, any offense deflned in this section.

EXCEPTIONS

8ec. 10. (a) Prrumite.—The Secretary may permit, under such terms and
conditions as he mny prescribe, any act otherwise prohibited by section 9 of this
Act for sclentific purposes or to enhance the propagation or survival of the
affected specles.
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(b) HarosHir EXEMPTIONS.—(1) If any person enters iInto a contract with
respect to a species of fish or wildlife or plaut before the date of the publication
in the Federal Register of notice of consideration of that specles as an endan-
gered species and the subsequent listing of that specles as an endangered species
pursuant to section 4 of this Act will cause undue economic hardship to such
person under the contract, the Secretary, in order to minimize such hardship,
may exempt such person fromn the application of section 9(a) of this Act to the
extent the Secretary deems appropriate if such person applies to him for such
exemption and includes with such application such information as the Secre-
tary may require to prove such hardship; except that (A) no such exemption
shall be for a duration of more than one year from the date of publication In
the Federal Register of notice of consideration of the specles concerned, or shall
apply to a quantity of fish or wildlife or plants in excess of that specified by the
Secretary; (B) the one-year period for those species of fish or wildlife listed
by the Secretary as endangered prior to the effective date of this Act shall ex-
pire in accordance with the terms of section 3 of the Act of December 5, 1969
(83 Stat. 275) ; and (C) no such exemption may be granted for the importa-
tion or exportation of a specimen listed in Appendix I of the Convention which
is to be used in a commercial activity.

(2) As used in this subsection, the term “undue economic hardship” shall in-
clude, but not be limited to:

(A) substantial economlic loss resulting from inablility caused by this
Act to perform contracts with respect to species of fish and wildlife entered
into prior to the date of publication in the Federal Register of a notice of
conslderation of such species as an endangered specles;

(B) substantial economic loss to persons who, for the year prior to the
notice of conslderation of such specles as an endungered species, derived a
substantial portion of their income from the lawful toking of any listed
species, which taking would be made unlawful under thls Act; or

(C) curtailment of subsistence taking made unlawful under this Act by
persons (1) not reasonably able to secure other sources of subsistence ; and
(i) dependent to a substantial extent upon hunting and fishing for subsls-
tence; and (i) who must engage in such curtalled taking for subsistence
purposes.

(3) The Secretary may make further requirements for a showing of undue
economic hardship as he deems fit. Exceptions granted under this section may be
limited by the Secretary in his discretion as to time, area, or other factor of
applicability. ,

(c) Notice AND REVIEW.—The Secretary shall publish notice In the Federal
Reglster of each application for an exemption or permit which is made under
this subsection. Each notice shall invite the submission from interested partles,
within thirty days after the date of the notice, written data, vlews, or arguments
with respect to the application. Information received by the Secretary as a
part of any application shall be avallable to the public as a matter of public
record at every stage of the proceeding.

(d) PeeMiT Anp ExeMprioNn PoLicy.—The Secretary may grant excentions
under subsections (a) and (b) of this section only If he finds and publishes his
finding In the Federal Register that (1) such exceptions were applied for in good
faith, (2) It granted and exercised will not operate to the dlvadvantage of such
endangered specles, and (3) will be conststent with the purposes and policy set
forth tn section 2 of this Act.

(e) ALASRA NaTives.—(1) Except as provided in paragraph (4) of this sub-
section the provisions of this Act shall not apply with respect to the taking of
any endangered species or threatened specles, or the importation of any such
specles taken pursuant to this section by—

(A) any Indlan, Aleut, or Eskimo who s an Alaskan Native who resides
in Alaska; or

(B) any non-native permanent resident of an Alarkan native viliage;
If such taking is primarily for subsistence purposes. Non-edible byproducts
of specles taken pursuant to this section may be sold in {nteratate commerce
when made into authentlc native articles of handicrafts and clothing: except
that the provisions of this subsection shall not apply to any non-native resi-
dent of an Alaskan natjve village found by the Secretary to be not primsarily
dependent upon the taking of fish and wildlife for consumption or for the
creation and sale of authentic native articles of handicrafts and clothing.
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(2) Any taking under this subsection may not be accomplished In a wasteful
manner.
(3) As used in this subsection—

(1) The term “subsistence” includes selling any edible portion of fish or
wildlife In native villages and towns In Alaska for native consumption with-
in native villages or towns: and

(il) The term “authentic” natjve articles of handicrafts and clothing”
means items composed wholly or in some significant respect of natural ma-
terfals, and which are produced, decorated, or fashioned In the exercise
of traditional native bandicrafts without the use of pantographs. multiple
carvers, or other mass copying devices. Traditlonal natlve handicrafts in-
clude, but are not limited to, weaving, carving, atitching, sewing, lacking,
beading, drawing, and painting,

4) Notwithstanding the provisions of paragraph (1) of this subsection, when-

threatened Species, and that such taking materially and negatively affects the
threatened or endangered fpecles, he may prescribe regulations upnn the taking
of such species hy any such Indian, Aleut, Eskimo. or non-Native Alaskan resl-
dent of an Alaskan native village. Such regulations may he established with
reference to species, geographical description of the area Included, the season
for taking, or any other factors related to the reason for e<tablishing such regu-
lations and conststent with the policy of this Act. Such rezulations shall be pre-

8ec. 11. (a) Civie ant..:ua.lﬁv Any person who knowingly violates, or who

knowingly commits an act In the course of a commercial activity which vio-
lates, any provision of this Act. or any provision of any permit or certifiente
{ssued hereunder, or of any regulation issued in order to imnlement subsectfon
(a) (1) (A), (R), (C), (D), (B), or (F), (a) (2), (A). (B), or (C), (), (d)
(other than a regulation relating to recordkeepine of filing of reports), (f) or
(&) of sectlon 9 of thig Act, may be nssessed a civi} penalty by the Secretary of
not more than $10.000 for each violation. Any person who knowingly vionlates, or
who knowingly commits an act in the course of a commercial activity which vio-
lates, any provision of any other regulation Issued under this Act may be assessed
a clvil penalty by the Secretary of not more than $5.000 for each such violation,
Any person who otherwise violntes any provision of this Act, or any regulatinn,
permit, or certificate Issued hereunder, may be assessed a clvil nenalty by the
Secretary of not more than $1.000 for each such violation. No penalty may be as-
sessed under this subsection unle<s such person is given notice pnd oprortunity
for a hearing with respect to such violation. Each violation shall be o separate
offense. Any such clvil penalty may be remitted or miticnted hy the Secretary,
Upon any faflure to pay a penalty assessed under this subsection, the Secretary
may request the Attorney Genera) to institute a civil action fn a distriet court
of the United States for any district in which gnch rerson i< found, resides or
transacts business to collect the penalty and such court shall have Jurisdiction
to hear and decide any such action. The enurt shall hear such action on the
record made before the Secretary and shall sustain his action it it s supported
by substantial evidence on the record considered as g whole.

(2) Hearlngs held during proceedines for the assessment of clivil penalties
anthorized by paragraph (1) of this subsection shall he conducted in accordance
with section 554 of title 5. United States Code. The Secretary may issue suhpenns
for the attendance and testimony of witnesses nng the production of relevant
papers, hnoks, and documents, and administer onthe, Witnesses summoned shall
be paid the same fees and mileage that are pald to witnesses in the courts of the
United States. In case of contumacy or refusal to ol ey n rubpena served upon
any person pursuant to this paragraph. the district conrt nf the TInited Stntes for
any district In which such person s found or resides or transacts business, upon
application by the United States and after notice to such person, shall have Juris-
diction to issue an order requiring such person to appear and give testimony
before the Secretary or to appear and produce documents before the Recretary,
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or both, and any failure to obey such order of the court may be punished by such
court as a contempt thereof,

(b) CrimINaL <3..=.==.a.|:a: Any person who willfully commits an act
which violates any provision of this Act, of any permit or certificate issued here-
under, or of any regulation Issued in order to implement subsectlon (a)(1) (A),
(B), (C), (D), (E), or (F); (2) (2)(A), (B), or {C) (c), (d) (other than &
regulation relating to recordkeeping or filing of reports, (f) or (g) of section 9
of this Act shall, upon conviction, be fined not more than $20,000 or imprisoned
for not more than one year, or both. Any person who willfully commits an act
which violates any provision of any other regulation issued under this Act shall,
upon conviction, be fined not more than $10,000 or imprisoned for not more than
six months, or both.

(2) The head of any Federal agency which has issued a lease, Heense, permit,
or other agreement authorizing the use of Federal lands, :.n_:.:..n grazing of
domestic livestock, to any person who is convicted of a criminal violation of this
Act or any regulation, permit, or certificate Issued hereunder may immediately
modify, suspend, or revoke each lease, license, permit, or other agreement. The
Secretary shall also suspend for a perlod of up to one year, or cancel, any Federal

ficate issued hereunder. The United States shall not be Hable for the payments
of any compensation, reimbursement, or damages in connection with the modifica-
tion, suspenston, or revocation of any leases, licenses, permits, stamps, or other
agreements pursuant to this section.

(¢) Districr Cousr JURISDICTION.—The several district courts of the United
States, including the courts enumerated In section 460 of title 28, United States
Code, shall have Jurisdiction over any actlons arising under this Act. For the
purpose of this Act, American Samoa shall be Included within the judiclal dis-
trict of the District Court of the United States for the District of Hawalii,

(d) REwWaRDS.—Upon the recommendation of the Secretary, the Secretary of
the Treasury g authorized to pay an amount equal to one-half of the civil pen-
alty or fine paid, but not to exceed $2,600, to any person who furnishes Informa-
tion which leads to a finding of civil violation or a conviction of a criminal viola-
tion of any proviston of this Act or any regulation or permit {ssued thereunder.
Any officer or employee of the United States or of any State or local government
who furnishes information or renders service in the performance of his officlal
duties shall not he eligible for payment under this section.

(e) Hz.,ouoa:nz.....la: The provistons of this Act and any regulations or
permits issued pursuant thereto shall be enforced by the Becretary, the Becretary
of the Treasury, or the Secretary of the Department in which the Coast Guard
is operating, or all such Secretarles. Each such Secretary may utilize by agree-
ment, with or without relmbursement, the personnel, services, and facllities of
any other Federal Agency or any State agency for purposes of enforcing this Act.

magistrates may, within thefr respective Jurisdictions, upon proper oath or
affirmation showing proballe cause, issue such warrants or other process as may
be required for enforcement of this Act and any regulation issued thereunder.
(3) Any person authorized by the Secretary, the Secretary of the Treasury, or
the Secretary of the Department In which the Coast Quard is operating. to en-
force this Act may detain for Inspection and inspect any package, crate, or other
contalner, Including its contents, and all accompanying documents, upon importa-

80 authorized may search and selze, with or without a warrant, as authorized by
law. Any fish, wlldlite, property or ftem so seized shall he held by any person
authorlzed by the Secretary, the Secretary of the Treasury, or the Secretary of
the Department In which the Coast Guard is operating pending disposition of
civil or eriminal proceedings, or the institution of any actlon in rem for forfefture
of such fish, wildlife, property. or item puranant tn paragraph (4) of this anb-
sectlon: except that the Secretary may, In leu of holding snch fish, wlildlife,
property, or item, permit the owner or consignee to post a bond or other surety
satisfa“tory to the Secretary,

(4)(A) Al fish or wildlife or plants taken, possessed, sold, purchased, offered
for male or purchase, transported, delivered, received, carrled, shipped, exported

89-690 O - 82 - 31
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or imported contrary to the provisions of this Act, any regulation made pursuant
thereto, or any permit or certificate issued hereunder shall be subject to for-
feiture to the United States.

(B) All guns, traps, nets, and other equipment, vessels, vehicles, aircraft, and
other means of transportation used to aid the taking, possessing, selling, purchas-
ing, offering for sale or purchase, transporting, delivering, recelving, carrying,
shipping, exporting, or importing of any fish or wildlife or plants in violation of
this Act, any regulation made pursuant thereto, or any permit or certificate
issued thereunder shall be subject to forfeiture to the United States upon con-

* vietion of a criminal violatlon pursuant to section 11(b) (1) of this Act.

(5) All provisions of law relating to the selzure, forfeiture, and condemnation
of a veasel for violation of the customs laws, the disposition of such vessel or

. the proceeds from the sale thereof, and the remission or mitigation of such for-

feiture, shall apply to the seizures and forfeitures incurred, or alleged to have
been incurred. under the provisions of this Act, insofar as such provislons of law

- are applicable and not inconsistent with the provisions of this Act; except that

all powers, rights, and dutles conferred or imposed by the customs laws upon any
officer or employee of the Treasury Department shall, for the purposes of this Act,
be exercised or performed by the Secretary or by such persons as he may
designate.

(f) Reaurations.—The Secretary, the Secretary of the Treasury, and the
Secretary of the Department in which the Coast Guard is operating, are aunthor-

- 1zed to promulgate such regulations as may be appropriate to enforce this Act,

and charge reasonable fees for expenses to the Government connected with per-

.. mits or certificates authorized by this Act including processing applications and

- reasonable Inspections, and with the transfer, hoatd. handling, or storage of fish

or wildlife or plants and evidentiary items seized and forfeited under this Act.
All such fees collected pursuant to this subsection shall be deposited in the Treas-
ury to the credit of the appropriation which is current and chargeable for the
cost of furnishing the services. Appropriated funds may he expended pending
reimbursement from parties in interest.

(g8) CrrizeN Surts.—(1) Except as provided in paragraph (2) of this subsec-

" tion any person may commence a civil suit on his own hehalf—

. (A) to enjoin any person, including the United States and any other gov-
ernmental instrumentality or agency (to the extent permlitted by the eleventh
amendment to the Constitution), who is alleged to be in vioclation of any
provision of this Act or regulation issued under the authority thereof ; or

(B) to compel the Secretary to apply. pursuant to section 6(g) (2) (B) (11)
of this Act, the prohibitions set forth in or authorized pursuant to section
4(d) or section 9(a) (1) (B) of thls Act with respect to the taking of any
resldent endangered specles or threatened species within any State.

The district courts shall bave jurisdiction, without regard to the amount In con-
troversy or the citizenship of the partles, to enforce any such provision or regula-
tion, as the case may be. In any civil suit, commenced under subparagraph (B) the
district court sha'l comnel the Secretary to annly the nrohibition annseht if the
‘court finds that the allegation that an emergency exists i{s supported by sub-
stantial evidence. .

(2) (A) No action may be commenced under subparagraph (1) (A) of this
section—

(1) prior to sixty days after written notice of the vlolation has heen given
to the Secretary, and to any alleged violator of any such provision or regula-
tion ;

(1) If the Becretary has commenced action to impose a penalty pursuant
to subsection (a) of this sectinn; or

(ii1) 1f the United States has commenced and is diligently prosecuting a
criminal actfon In a court of the United States or a State to redress a viola-
tion of any such provision or regulation.

(B) No action may be commenced under subparagraph (1) (B) of this sec-
tion—

(1) prior to sixty days after written notice has been given to the Secretary
getting forth the reasons why an emergency is thought to exist with respect
to an endangered species or a threatened specles in the State concerned ; or

(11) it the Secretary has commenced and is diligently prosecuting action
under section 8(g) (2) (B) (il) of this Act to determine whether any such
emergency exista.
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(8) (A) Any suit under this subsection may be brought in the Judicial district
in which the violation occurs.

(B) In any such suit under this subsection in which the United States is not
a party, the Attorney General, at the request of the Secretary, may intervene on
behalf of the United States as a matter of right.

(4) The court, in issuing any final order In any suit brought pursuant to para-
graph (1) of this subsection, may award costs of litigation (including reason-
able attorney and expert witness fees) to any party, whenever the court deter-
mines such award is appropriate.

(5) The iajunctive reliet provided by this subsectlon shall not restrict any
right which any person (or class of persons) may have under any statute or
common law to seek enforcement of any standard or limitation or to seek any
other relief (Including retief against the Secretary or a State agency.)

(k) CoorpINATION WITH OTHER l.AWS.—The Secretary of Agriculture and the
Secretary shall provide for appropriate coordination of the administration of this
Act with the administration of the animal qurantine laws (21 US.C. 101-105,
111-135b and 612-614) and section 306 of the Tarlff Act of 1930 (19 U.S.C. 1300).
Nothing In this Act or any amendment made by this Act shall be construed as
superseding or limiting in any muuner the functions of the Secretary of Agricul-
ture under any other law relating to prohibited or restricted importations or pos-
session of animals and other articles and no proceeding or determination under
this Act shall preclude any proceeding or be considered determinative of any Issue
of fact or law In any proceeding under any Act administered by the Secretary of
Agriculture. Nothing in this Act shall be construed as superseding or Hmiting in
any manner the functions and responsibilities of the Secretary of the Treasury
under the Tariff Act of 1930, including, without limitation, section 527 of that
Act (19 U.8.C. 1527), relating to the importation of wildlife taken, killed, pos-
sessed, or exported to the United States in violation of the laws or regulations of a
foreign country.

ENDANGERED PLANTS

Sec. 12. The Secretary of the Smithsonian Institution, tn conjunction with
other affected agencles, is authorized and directed to review (1) species of plants
which are now or may become endangered or threatened and (2) methods of ade-
quately conserving such species, and to report to Congress, within one year after
the date of the enactment of this Ant, the resu'ts of such review including recom-
mendations for new legislation or the amendment of existing legislation.

CONFORMING AMENDMENTS

Sec. 13. (a) Subsection 4(c) of the Act of October 15, 1966 (80 Stat. 928, 16
U.S.C 668dd(e)), is further amended by revising the second sentence thereof
to read as follows: “With the exception of endangered species and threatened
species listed by the Secretary pursuant to section 4 of the Endangered Specles
Act of 1973 in States wherein a cooperative agreement doen not exist pursuant
to section 6(c) of that Act, nothing in this Act shall be construed to authorize
the Secretary to control or regulate hunting or fishing of restdent fish and wild-
life on lands not within the system.”

(b) Subsection 10(a) of the Migratory Bird Conservation Act (45 Stat. 1224,
16 U.S.C. 715(a)) and subsection 401(a) of the Act of June 15, 1935 (49 Stat.
883, 16 U.8.C. 7153(a)) are each amended by striking out “threatened with ex-
tinetion,” and inserting in Meu thereof the following : “listed pursuant to section
4 on_ the Endangered Species Act of 1973 as endangered species or threatened
specles,”.

(¢) Sectlon 7(a) (1) of the Liand and Water Conservation Fund Act of 1005
(18 U.S.C 4601—9(a)(1)) is amended by striking out:

"“THREATENED SPECIES.—For any natlonal area which may be authorized for
"_—.o _“..omo:s:o: of specles of fish or wildlife that are threatened with extinc-

on.'
and Inserting In lieu thereof the following :

“ENDANGERED SPECIES AND THREATENED Srecies.-—For lands, waters, or inter-
ests therein, the acquisition of which is authorized under sectlon G(a) of the
Endangered Specles Act of 1973, needed for the purpose of conserving endangered
or threatened species of fish or wildlife or plants.”

(d) The first sentence of sectlon 2 of the Act of September 28, 1962, as amended
(78 Stat. 853, 168 U.S.C. 460k-1), Is amended to read as follows :
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“The Secretary is authorized to acquire areas of land, or interests therein,
- whieh are suitable for— -
- “(1) incidental fish and wildlife-oriented recreational development,
“(2) the protection of natural resources,
“(8) the conservatlon of endangered specles or threatened species listed
..Wq mro Secretary pursuant to section 4 of the Endangered Species Act of
1978, or
“(4) carrylog out two or more of the purpoees set forth in paragraphs
(1) through (3) of this section, and are adjacent to, or within, the sald
conservation areas, except that the acquisition of any land or interest therein
pursuant to this section shall be accomplished only wit®: such funds as may
be appropriated therefor by the Congress or dornated for such purposes, but
such property shall not be acquired with funds obtained from the sale of
Federal migratory bird hunting stamps.”
‘(e) The Marine Mammal Protection Act of 1972 (16 U.8.0. 1361-1407) 1s
amended—
(1) by striking out “Endangered Specles Conservation Act of 1969" in
section 3(1) (B) thereof and inserting in lleu thereof the following: “Endan-
gered Specles Act of 1978"”;

| (2) by striking out “pursuant to the Endangered Specles Conservation

Act of 1969” In section 101(a) (8) (B) thereof and inserting in lien thereof

i the following: “or threatened specles pursuant to the Endangered Species

f Act of 1978";

. (8) by striking out “endangered under the Endangered Species Conserva-
tion Act of 1968 In section 102(b) (3) thereof and inserting in lieu thereof
the following: “an endangered species or threatened species pursuant to the
Endangered Specles Act of 1978”; and

(4) by striking out “of the Interior such revisions of the Endangered
Specles List, authorized by the Endangered Speciea Conservation Act of
1069,” in section 202(a) (8) thcreof and inserting in Heu thereof the follow-
ing: “such revisions of the endangered species list and threatened species
__M» %m_%:uvoa pursuant to section 4(c) (1) of the Endangered Species Act
of 1873".

(f) Section 2(1) of the Federal Environmental Pesticide Control Act of 1972
(Public Law 92-616) is amended by strlking out the words “by the Secretary
“ . of the Interlor under Public Law 91-135" and {nserting in lieu thereof the words

: “or threatened by the Secretary pursuant to the Endangered Species Act of

1978".

REPEALER

| Sec. 14. The Endangered Species Conservation Act of 1969 (sections 1 through
: 8 of the Act of Octobher 15, 1966, and sections 1 through 8 of the Act of Decem-
ber §, 1969; 16 U.8.C. 668aa—68068cc-8), I8 repealed.

AUTHORIZATION OF APPROPRIATIONS

Sec. 16. Except as authorized in section 8 of this Act, there are authorized
to be appropriated—

(A) not to exceed $4,000,000 for fiscal year 1974, not to exceed $8,000.000
for fiscal year 1975 and not to exceed $10,000,000 for fiscal year 1978, to
enable the Department of the Interior to carry out such functions and
responsibilities as {t may have been given under this Act; and

(B) not to exceed $2,000,000 for fiscal year 1974, $1.500,000 for fiscal
year 1976 and not to exceed $2,000,000 for fiscal year 1976, to enable the
Department of Commerce to carry out such functions and responsibilities
as it may have been given under this Act.

EFTECTIVE DATE
! Bxo. '16. This Act shall take effect on the date of its enactment.

MARINE MAMMAL PROTECTION ACT OF 1972

i 8ec. 17. Except as otherwise provided in this Act, no provision of this Act
) shall take precedence over any more restrictive conflicting provision of the
Marine Manymal Protection Act of 1972.
| :And the House agree to the same.
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i'That the Senate recede from ita dlsagreement to the amendment of the House
to the title of the biil, and agree to the same with an amendment as follows :

In lleu of the matter proposed to be inserted by the amendment o' the House
to the title of the bill, insert the following: “An Act to provide for the con-
servation of endangered and threutened specles of fish, wildlife, ar d olante, and
for other purpoies.” ’

And the House agree to the same. L

Pruur A, Hasr,

Joun V. Tunney,

TED STEVENS,

Frank E. Moss,

Marrow W. Cooxk,
Managers on the Part of the Benate.

Lronoe K. SuLLIvAN,

JorN D. DIKcELL,

Georee A. GoopLing,
Managers on the Part of the House.

Mr. TuNney. Mr. President, today, the Senate will complete action
on the H:mnzmmm_.& Species Act of 1973. Hopefully, the measure will
soon clear the House and be sent to the President.

As floor ::::.mmm of the bill last July, and as a Senate conferee,
I know how much time and effort has gone into this bill. T believe the
stafl members of the Senate Commerce Committee and the House Mer-
chant Marine and Fisheries Committee should be commended for their
efforts. There were difficult problems to resolve bécause the legislation
was technically and geographically complex. But I believe that the
final product will greatly improve our ability to protect species of fish
and wildlife which are in imminent danger.

The conferees recognized the fact that the Federal Government sini-
ply does not have the resources to implement the act immediately, and
thus set up a system of grants-in-aid to the States which will have the
initial responsibility for management of resident species.

An important provision of the bill delegates listing of endangered
species to the managing agencies—the National Oceanographic and
Atmospheric >15_=_m~::.5= and the Interior Department. The Com-
merce Department may list species, but is prohibited from delisting
without NOA A and Interior concurrence.

The bill established provides stiff penalties for violations,

This bill has been long in coming and is urgent in nature. In this
country alone, thero are over 100 species _mmg%m as endangered. Each
provides a service to the environment and represents a part of an
immensely complicated ecological system.

Passage of this act means that the Congress has responded positively
to the magnitude of the problem and has voiced its concern for the
species which we .r:a%_an& near extinction. The Endangered Species
Act responds to our duty to restore and propagate what we have—
through carelessness and lack of understanding—nearly destroyed
forever,

Mr. StrveNs. Mr. President, I support this conference report.

In conference with the House, agreement was reached on S. 1983
which we recommend to the Senate as a means of providing for the
conservation, protection, restoration, and propagation of threatened
and endangered species of fish, wildlife and plants.

I wish to briefly outline the main provisions of the conference report
before us. ..
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First, the bill will define the term “conservation”.to include all
methods and procedures necessary to bring a threatened or endangered
specics to a point where the measures provided in this are no longer
necessary. .

There is an exception allowing exclusion from protection by the act
where an otherwise endangered or threatened species of insect presents
a serious risk to man. A new definition of “commercial activity” de-
lineates types of activities, including trades and exchanges of animals
or animal products involving profit, which are to be treated under
the act.

The conference committee discussed at length the proper area of
responsibility for the Departments of Interior and Commerce. Con-
sequently, the act specifies that the Departments have responsibilities,
in determining and changing the status of the species as endangered
or threatened, along the lines of Reorganization Act No. 4 of 1970.
The physical act of maintaining the list will remain, as it is now, with
the Department of the Interior. The conferees ask that every effort be
taken to avoid duplication of effort by the two agencies,

Considerable concern was demonstrated in conference over the neces-
sity for effective Federal consultation with all affected parties in deter-
mining a species to be endangered or threatened. The Senate bill re-

uired a special advisory conunittee with heavy State representation,

or this purpose. The House did not. The conferees agreed that the
Advisory Committee be eliminated from the bill but that consultation
be strengthened to include special notification of the Governors of the
affected States, along with public notification, and that the State be
given & minimum of 90 days to comment. :

The conferees strengthened the procedures for public participation
by requiring an extended period of public notice of proposed regula-
tion, not less than 60 days, providing for discretionary hearings, and
establishing procedures for emergency action.

Recognizing that effective programs for the conservation of endan-
gered species requires the ncquisition of habitat crucial to the species,
both bills provided such authority. The Senate bill limited that au-
thority to habitat for fish and wildlife nlone. The conferees adopted
the House version, which extends the authority to include plant
habitat. Authority is extended to the Secretary of the Interior, but it
is anticipated that he will consult with the Secretary of Commerce in
cases involving marine species over which Commerce has sole jurisdic-
tion under Reorganization Plan No. 4. Furthermore, nothing prevents
the Secretary of Commerce from seeking specific legislative authority
to acquire land needed for NOAA’s programs.

Initially, the House bill placed basic responsibility for establishing
and administering the endangered specics program in the Federal
Government, and provided for the development of cooperative pro-
grams with concerned agencies.

The Senate accepted this and added a new section 16 onto the bill
to shift basic responsibility back to the States. The conferees approved
a section giving the States the fundamental roles regarding resident
species for up to 15 months, or 120 days o fter the relevant. State legis-
lature has adjourned. This, it is hoped, will encourage the States to
develop their own strong prograins.
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Both bills provided grant programs for the States, but the Senate
authorized $10 million over a 314 year period while the House provi-
sion was open-cnded. The Senate version was accepted by the conferees.

The House and Senate bills each authorized international endan-
gered species programs, but the Senate restricted the programs to
countries where counterpart funds are available. The conferees
adopted the House version which stipulates that where counterpart
M::Mm are available they will be used in preference to appropriated

unds.

The conferees rewrote the section providing exceptions for certain
Alaska natives generally following the lines of the Senate bill, which
provides similar exceptions for certain non-native residents of native
communities. The House receded to the Senate in allowing the State of
Alaska to restrict native and non-native taken as part of a State oper-
ated endangered species program. Although the native exemption is
not intended to supercede the Marine Mammal Protection Act of 1973
it does allow the taking of marine mammals under certain
circumstances.

The conferees developed new language in the penalties and enforce-
ment section, mainly to strengthen the delineation of penalties for
knowing or commercial violation as opposed to erroncous casual pur-
chase of items by tourists.

House language was adopted providing for agents of the Secretary
of the Interior to inspect packages and crates upon importation or
exportation, similar to the authority now exercised by customs agents.
The Conferees stressed that they are prepared to reexamine this section
in the near future, to ensure that ~W@ authority is not being abused.

The conferees accepted a House version of the bill assigning the
Smithsonian Institution to study any problems in interstate commerce
in endangered species of plants.

Mr. President, I ask this Senate to support this conference approved
Endangered Species Act of 1973. There should be no further delay in
extending protection for those animals which cannot fend for them-
selves against the destructive actions of mankind.

Mr. Cook. Mr. President, the Senator from Kentucky secured an
amendment on this bill, as the Senator from California well knows
having been manager of the bill during that time. I would like to read
into the Record certain language from page 18 of the report of the
managers, which reads as follows:

The Senate bill contained a sectlon added on the Floor by Senator Cook which
would have had the effect of prohibiting the construction of a public road
through the Pioneer Weapons Hunting Area In the Danlel Boone National Forest.
Opponents of the road fear that its construction will do irreparable damage to
the area and urge the construction of a more expensive road to go around the
Hunting Area.

By the way, I might say for the benefit of the record that the in-
creased expense, as far as I know, would be in the neighborhood of
$6,000, out of a con‘ract totaling approximately $1,990,000.

Proponents of the road respond that it will not destroy the character of the
area and will be desiralle. The House recently adopted an amendment to the
Water Resources Development Act, which, If enacted, would allow construction

of the road after public review of the final NEPA environmental fmpact
statement.




