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“Except as authorized in sections 6 and 7 of this Act,

there are authorized to be appropriated—

“(1) not to exceed $25,000,000 for the fiscal year
ending September 30, 1977, and the fiscal year ending
September 30, 1978, not to exceed $23,000,000 for the
fiscal year ending September 30, 1979, not to exceed
$25,000,000 for the fiscal year ending September 30,
1980, and not to exceed $27,000,000 for the fiscal year
ending September 30, 1981, to enable the Department
of the Interior to carry out such functions and responsi-
bilities as it may have been given under this Act; and

“(2) not to exceed $5,000,000 for the fiscal year
ending September 30, 1977, and the fiscal year ending
September 80, 1978, not to exceed $2,500,000 for the
fiscal year ending September 30, 1979, not to exceed
$3,000,000 for the fiscal year ending September 30,
1980, and not to exceed $3,500,000 for the fiscal year
ending September 30, 1981, to enable the Department
of Commerce to carry out such functions and responsi-

bilities as it may have been given under this Act.”.
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Calendar No. 804

95t CONGRESS w. SENATE \M RerporT

2d Session No. 95-874

ENDANGERED SPECIES ACT AMENDMENTS OF 1978

May 15 (legisiative day, ApriL 24), 1978.—Ordered to be printed

Mr. CuLver, from the Committee on Environment and Public
Works, submitted the following

REPORT

[To accompany S, 2809]

The Committee on Environment and Public Works, to which was
zeferred the bill (S. 2899) to amend the Endangered Species Act of
1973 to establish an Endangered Species Interagency Committee to
teview certain actions to determine whether exemptions from certain
requirements of that Act should be mngg for such actions gﬁ:m
«considered the same, reports favorably thereon with amendments an
recommends that the bill as amended do pass.

GENERAL STATEMENT

The Endangered Species Act of 1973 is the first statute to authorize
-a comprehensive national mncnsa for the conservation of endangered
.or threatened species of fish, wildlife, and plants.

The regulatory mechanism ﬂuoimom to achieve this goal authorizes
and directs the Secretary of the Interior and, for marine species, the
Secretary of Commerce to list and to issue regulations for the protec-
tion of endangered or threatened species. The Secretary is required to
enter into cooperative agreements with, and provide technical and
financial assistance to, qualified States for species conservation
programs, . .

Since protection of habitat is a key element in the protection of all
species, the act authorizes the Secretary to acquire land for the con-
servation and propagation of affected species. Furthermore, in section
7 each Federal agency is directed to assure that its actions do not
adversely affect listed species or the habitat which the Secretary deter-
mines to be critical to their existence. Similarly, section 9 prohibits the
taking of, or interstate commerce in, endangered or threatened species
except when such use is consistent with a permit or regulations i1ssued
by the Secretary to the appropriate State authority.
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‘L'ne authorization for the act, currently $25 million annually for
the Secretary of the Interior and $5.5 million annually for the Secre-
.S.W of Commerce, expires on September 30, 1978. S. £899 extands the
budget authority for the endangered species program nr—d:mr fiscal
year 1981 at a level of $75 million for the Secretary of the Interior

and $9 million for the Secretary of Commerce.

The bill also contains a provision which is intended to provide a
mechanism for the resolution of conflicts which might arise between
the Endangered Species Act’s mandate to protect and manage en-
-dangered and threatened species and other legitimate national goals
and priorities such as providing energy, economic development and
other benefits to the American people. Some of these objectives have
clashed in recent months as construction on certain major Federal
projects has been slowed, and in one instance, stopped, since comple-
tion of the proposed Federal action would 9%@3&% impact en-
dangered or threatened species or their-eritical habitats.

The Tellico Dam project on the Little Tennessee River has been the
most visible case in which the Committee found a seemingly irresolv-
able conflict between %a&. ect objectives and the requirements of section
7 of the Endangered Species Act. The dam was nearly 50 percent
.complete when the snail darter was discovered and 75 percent com-
plete when its critical habitat was designated within the proposed
impoundment area of the project. The Fish and Wildlife Service feels
TVA should terminate the project because it endangers the snail
darter. TVA, on the other hand, feels it has ambiguous congressional
directives and that it is not at liberty to terminate the project at this
time.

This case has also resulted in several conflicting court suits, includ-
ing the January 31, 1977, decision of the U.S. Court of Appeals for the
Sixth Circuit in Hiram G. Hill, J7. et al. v. Tennessee V alley Author-

- ity. The appellate court held in this case that a lower court decision
" ruling that the Tellico Dam should be completed was in error and that
TVA should be enjoined from completing the project. The appellate
court stated that enforcement of section 7 of the act requires an injunc-
tion of all further actions by TVA which may detrimentally alter the
- critical habitat of the snail darter regardless of mitigating circum-
stances. This case was appealed to the U.S. Supreme Court where
arguments were heard on April 18, 1978. A decision is pending.
-~ While the committee found in its hearings that much controversy
still surrounds the Tellico Dam case, the case is the type of Federal
- action which should be eligible for review by the Endangered Species
Committee established by this bill and given appropriate consider-
ation for an exemption under the new review process mandated in this
legislation. .

Testimony reccived by the committee indicates that a substantial
number of Federal actions currently underway appear to have all the
elements of an irresolvable conflict within the provisions of the act.
This number may increase signficantly in the future as the Fish and
Wildlife Service continues to list additional species and critical habi-
tats. For instance, 1,800 plants and over 100 animal species have been
proposed for listing as threatened or endangered an designation of
40 new critical habitats is also under consideration. In addition, the
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Service expects to undertake some 20,000 consultations with other Fed-
eral agencies during fiscal year 1979 concerning potential conflicts
with species and critical habitats which have already been listed. This
compares with 4,500 consultation since the act was enacted.

It has also been brought to the committee’s attention that the Gen-
eral Accounting Office suspects, but has not confirmed, that the Fish
and Wildlife Service has refrained from listing species which may
pose a conflict with a Federal action, for fear of provoking the Con-
gress into weakening the protective provisions of section 7.

The committee believes %pa these circumstances clearly illustrate the
need for an amendment to the act which will provide flexibility in its
administration, while maintaining protection for threatened and en-
dangered species. . .

Some flexibility is needed in the act to allow consideration of those
cases where a Federal action cannot be completed or its objectives can-
not be met without directly conflicting with the requirements of sec-
tion 7.

The bill does address these situations, and requires that when con-
flicts with the Eindangered Species Act are known or should be known,
an agency must consult immediately with the Fish and Wildlife Sery-
ice and exhaust all reasonable avenues for eliminating the conflict. If
this consultation process is unsuccessful in resolving the conflict, the
bill provides a further review process in section 7(e) to address the
-conflict and resolve it. . .

The bill sets up a seven-member Endangered Species Committee
composed of the Secretary of the Interior, the Secretary of Agricul-
ture, the Secretary of the Army, the Secretary of the Smithsonian
Institution, the Administrator of the Environmental Protection
Agency, the Chairman of the Council on Environmental sz_:\%., and
the Governor of the State in which the action is located. .

When an agency believes it has encountered an irresolvable conflict
with the act which cannot be resolved through consultation with the
Fish and Wildlife Service or the National Marine Fisheries Service,
that agency may petition the Endangered Species Committee for re-
lief. The Fish and Wildlife Service—or when appropriate the Fish
and Wildlife Service in consultation with the National Marine Fish-
eries Service—would have 30 days to respond to the agency’s petition
and give its views as to whether the consultation process required by
section 7 had been fully conducted. .

After reviewing the response of the Fish and Wildlife Service and
other relevant information, the Endangered Species Committee would
decide whether or not the action should be considered for an exemp-
tion. No action could be so considered unless the Endangered Species
Committee determined : (1) That the requirements of the section 7 con-
sultation process had been met; (2) that there had been a reasonable
and responsible effort to resolve the conflicts and that the Federal
agency resquesting the exemption has made, subsequent to the initi-
ation of consultation no irreversible or irretrievable commitment of
resources which forecloses the consideration of modifications or alter-
natives to the action; and (3) that an irresolvable conflict does indeed
exist. If the Endangered Species Committee makes positive deter-
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minations on each of these matters it would then conduct hearings
and receive public testimony on whether an exemption is warranted.

Within 180 days after the Endangered Species Committee first re-
ceived the agency’s petition and the Fish and Wildlife Services’ re-
sponse, the Endangered Species Committee must publish in the

ederal Register its decision as to whether the action should be ex-
empted, modified, or terminated. No action could be exempted, or
exempted with modifications, unless the Endangered Species Com-
mittee determines that there is no reasonable and prudent alternative
to such action, that the action is of regional or national significance,
and that the benefits of the action clearly outweigh the benefits of
alternative courses of action that are consistent with conserving the
species or its critical habitat, and that the action is in the public
Interest. - -

In reviewing available alternatives to the action under review, the
committee would be charged to examine the benefits of all available
alternatives, not simply those which are within the agency’s jurisdic-
tion or are consistent with the original project objectives.

Discusston or Magsor Provisions
ENDANGERED SPECIES COMMITTEE

- After deciding that some additional discretion to resolve conflicts
was a necessary addition to the present provision of the Endangered
Species Act, the committee considered a number of options on how to
introduce this discretionary authority into the present law. Of these
options an Endangered Species Committee was chosen as that one
best suited to make the necessary balancing decisions regarding con-
flicts. This committee concept was employed because it seemed to offer
the involvement of the broadest array of expertise and the greatest
potential for a balancing of viewpoints concerning all the alternatives
to be considered. i : .o

The Endangered Species Committee would be composed of cabinet-
level officials and an elected representative of the State affected by
the wgvom& action, A S
.. The Endangered menmom Committee has the following members:
1, The Secretary of the Interior, or where appropriate, the Secre-
tary of the Interior in concurrence with the Secretary of Commerce.
. 2.The Secretary of the Army. :

8. The Secretary of Agriculture. N .

4. The Secretary of the Smithsonian Institution. '

5. The Administrator of the Environmental Protection Agency.

~ 8. The Chairman of the Council on Environmental Quality.

" 7.The Governor of the State affected by the proposed action.

.- The Marine Mammal Protection Act gives responsibility for pro-
tecting certain endangered and threatened species to the Secretary of
Commerce. For cases in which the conflict before the Endangered
Species Committee involves such a species, the Secretary of Commerce
is required ta concur with the Secretary of the Interior before that
vote is cast. N

The bill was amended by the committee to add the Governor of the
State affected by the proposed action as a voting member of the En-
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dangered Species Committee, The purpose of this addition was two--
fold. First, it was considered important that an elected official be a
member of the Endangered Species Committee. Second, there was &.
perceived need to have someone on the Endangered Species Committee
who is in touch with and understands the needs and desires of thoge
persons close to or dependent on the Federal activities which would
be the subject of the exemption application. The State Governor met
both of these requirements.

If a case should occur in which more than one State is affected by
the proposed action and legitimately involved in the outcome of the
review process, all appropriate Governors may take part in the En-
dangered Species Committee work and discussions. ¥or purposes of
the decision regarding an exemption, however, the several States shall
have collectively only one vote. The Governors will therefore deter-
mine among themselves how the single State vote should be cast.

The Endangered Species Committee can carry on business only
when all seven members or their designated representatives are

resent. -
P The members of the Endangered Species Committee have the re-
sponsibility for granting or denying an exemption from the require-
ments of subsection 7(a) of this act, upon application by the head of
the appropriate Federal agency.

In order to grant such an exemption at least five of the seven mem-
bers must agree that the criteria listed in subsection Mov of this sec-
tion are met, and vote in favor of such an exemption. A member may
not delegate his or her vote to any other person; in the event one of’
the members is unable to be present at the time a vote is taken, he or
she must transmit the vote in writing to the chairman of the En-
dangered Species Committee.

LiICENSING AND PERMITTING

The committee hearings indicated that the requirements of section
7 might also conflict with a number of administrative processes, for
example, Federal licensing and permitting of private activities. If &
Federal agency, in carrying out an administrative function of this
type, determines, after appropriate consultation with the Fish and
Wildlife Service or the National Marine Fisheries Service, that a
conflict with the act is irresolvable, the agency can petition for an
exemption under the provisions of section 7(e). This approach pro-
vides relief for both the party who applied for the license or permit
and for the Federal agency who might, except for the requirements of
the Endangered Species Act, be disposed to approve the license or
permit request. This is a reasonable policy for responding to this type
of Federal action which might occur on private or Federal lands.

CONSULTATION

The basic premise of S. 2899 is that the integrity of the interagency
consultation process designated under section 7 of the act be preserved.
Many. if not most, conflicts between the Endangered Species Act
and Federal actions can be resolved by full and good faith consulta-
tion between the project agency and the Fish and Wildlife Service or
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the National Marine Fisheries Service, as appropriate. The commit-
tee intends that only in those instances where the consultation process
has been exhausted and a conflict still exists should the Endangered
Species Committee consider granting an exemption for a Federal
action. :

In order to assure this intent, S. 2899 sets up a two step process by
which Federal actions can be considered for an exemption. In the first
step, the Endangered Species Committee must decide if the applica-
tion is ripe for review. Specifically, it would have to find first that the
requirements of the consultation process described in section 7(a)
had been met. These requirements are specifically set forth in regula-
tions promulgated by the Fish and Wildlife Service and the National
Marine Fisheries Service in CFR 50, chapter IV, part 402. Second,
the Endangered Species Committee would have to determine that a
reasonable and responsible effort had been made by both parties to
resolve the conflict once it is known to exist and that, subsequent to the
initiation of consultation, the project agency had made no irreversible
or irretrievable commitment of resources which forecloses the consid-
eration of those modifications or alternatives to such action which are
consistent with preserving the species or its critical habitat.

" Under the current section 7 regulations, Federal agencies have a
responsibility to identify activities or programs which they undertake
that may affect listed species or their critical habitat and to request
consultation with the Services concerning those activities or programs.
Thus, the consultation process must be initiated at that point in the
implementation of the action where the Federal agency first recog-
nizes that the activity may have a detrimental effect on a species or
its critical habitat, : .

Finally, in the process of deciding whether to review fully an action
for an exemption the Endangered Species Committee would be required
to determine that an irresolvable conflict does indeed exist. The term
irresolvable conflict is defined as an action authorized, funded or car-
ried out by a Federal agency where, after consultation as required in
section 7, completion of such action would jeopardize the continued
existence of an endangered or threatened species or result in the adverse
modification or destruction of its critical habitat. An irresolvable con-
flict cannot be found to exist unless the project agency had thorouhgly
reviewed all modifications and alternatives to the action that are with-
in its jurisdiction and consistent with the objectives of the project, but
has determined that even with the adoption of such modifications or

ing a listed species or critical habitat.

AR Crrrerta - - ..

If the Endangered Species Committee determines that the initial
criteria for review have been met by the Federal agency making the
application, the Federal action in question is appropriate for further
consideration, The review process must be accomplished within ‘180
days after the receipt of the petition for an exemption and response
from the Fish and Wildlife Service. The final determination must be
made on the record and thus must be accompanied by a formal hearing
process, R

alternatives the activity cannot be completed without adversely affect-
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In addition, the final decision to grant an exemption must be based
on criteria set forth in section 7(e) (2) as follows: .

1. There is no reasonable and prudent alternative to such action.

2. The action is of national or regional significance.

3. The benefits of such action &mm%% outweigh the benefits of alterna-
tive courses of action consistent with conserving the species or its crit-
cal habitat, and that such action is in the public interest.

The bill also requires that during the review process the En-
dangered Species Committee must address the benefits of all alterna-
tives which might be available in lieu of the proposed action. This
criterion makes it clear that the Endangered Species Committee must
consider all options which might eliminate harm to the species, 1n-
dependent of the stage of project completion. As a project approaches
completion certain alternatives to the proposed action may not be
reasonably or prudently available as options. It is also clear that the
earlier in the progress of a project a conflict is recognized, the easier
it is to design an alternative consistent with the requirements of the
act, or to abandon the proposed action. It may be feasible to utilize
resources already expended or lands acquired for a proposed action to
carry out alternatives, such as development of parks or wildlife
refuges, which are unrelated to the initial Wnom.oo? hese alternatives
will also bring benefits to the public. The Endangered Species Com-
mittee should apply this standard of reasonableness in assessing the
availability of alternatives to any action before them for review.

The criteria in section 7(e) (2) should not be viewed as a limitation
on those factors the Endangered Species Committee might deem ap-
propriate for use in making a final decision. It should, however, give
some guidance as to those elements that the Congress believes are
essential to a reasonable decision in cases of conflict, along with some
idea of what emphasis should be given these elements in any decision.

The committee can not foresee all the circumstances and factors
which might be important in a decision regarding an exemption. It is
particularly difficult to assess exactly what facts are or will be im-
portant when viewing a particular species within the subsection (e)
process. Clearly such factors as the ecological, educational, genetic,
recreational, aesthetic, historic and scientific values of the affected
M:@:ﬁmawmm or threatened species should be given weight in any final

ecision.

In the balancing process the Endangered Species Committee is not
owwoﬁx& to balance simply the importance of a species against the
value of a Federal action. The criteria expressly mandate that the bal-
ancing which is to take place is between the benefits of a proposed
Federal action and the benefits of alternative courses of action which
will not result in harm to the species or its critical habitat. The com-
mittee recognized the difficulty of simply comparing species value
with a proposed Federal action. The balancing of the benefits of alter-
native courses of action mandated by the criteria will allow a more
logical comparison of the available options.

+ Although the balancing process is difficult the Endangered Species
Committee should note that the decision to allow the extinction of a
species or destroy all or parts of its critical habitat should not be
taken lightly and great care must be applied in trying to decide finally,
in cases of conflict, what future course of action is in the public interest.
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SUBFENA POWER

The bill provides authority for the Endangered Species Committee
to issue subpenas for the attendance of witnesses and the production
of relevant papers, books, and documents. The authority should be used
with restraint, when necessary to obtain information material to an
exemption decision. If a private party withdraws from seeking a Fed-
eral action under consideration for an exemption under these amend-
ments, the subpena power would no longer need to apply to such pri-
vate party. - :

: OtrEr Provisions

RAPTORS

During the past 15 years biologists, conservationists, and falconers
have been working to produce raptors through propagation in cap-
tivity. In this work an emphasis has been placed on raptors which are
now listed as endangered under the authority of the Endangered
Species Act. However, prohibitions contained in section 9 of the law
against commerce in endangered species have impeded these breeding
activities. . -

S. 2899 amends section 9 of the act to clarify the situation regarding
domestic, captive-produced raptors. For the purpose of this amend-
ment, raptor means any bird of prey.

Unless specified in other laws, raptors held prior to the enactment
of the act on December 28, 1973 are exempted from the provisions and
prohibitions of the act. It is the intent of the committee that the
domestic captive-produced progeny of any raptor which was legally
held prior to enactment will also be exempt from the provisions and
W.oragsgm of the act, even if such progeny were produced after

ecember 28, 1973. . A L

In order to encourage breeding of raptors in captivity, the domestic
captive-produced progeny of raptors considered to be endangered, but
legally taken from the wild after December 28, 1973, shall be considered
for legal purposes in a like manner as the progeny of raptors captured
before 19738. The committee believes this will alleviate some of the
human pressures on wild raptor populations, will increase genetic
diversity in captive populations, and will further éncourage captive
production of raptors for conservation, scientific, and breeding
purposes. .

_ Further, it is the intent of the committee that where domestic cap-
tive-bred raptors have been intentionally released and returned to a
wild state for conservation and reintroduction purposes, these raptors
will be considered to be fully protected under the act.

The Secretary may require the owners of all exempted raptors to
keep records and require bands or other permanent markings to distin-
guish them from wild birds. The records and inventories may be in-
spected by agents of the Secretary at reasonable times. These records,
Moﬂ:.pboue markers and inventory procedures should not unnecessarily

uplicate those now required annually under the Migratory Bird
Treaty Act for special purpose permits and falconer permits.
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SCIENTIFIC AND MUSEUM SPECIMENS

In oversight hearings concerning the Endangered Species Act the
committee also received testimony from organizations representing
zoos. These witnesses were skeptical of the necessity for the stringent
and burdensome process developed by the Fish and Wildlife Service
for regulation of their captive bred endangered and threatened species.
The committee advises the Service to reexamine these regulations and
the rationale upon which they are based on light of this testimony, and
to make every effort to ensure that only those regulations which
result in real henefits for wild populations of endangered and threat-
ened species are retained. In any event, every effort should be made
by the Service to reduce the amount of paperwork and time involved
in this regulatory process.

The committee notes favorably the Fish and Wildlife Service an-
nouncement in the April 14, 1978, Federal Register that they are
examining the possibility of reclassifying captive endangered species
to a less restrictive status under the Endangered Species Act. The
committee agrees that some distinctions ocmﬁn to be made between
the regulatory processes relating to captive endangered species as op-
posed to wild populations of that same species. The committee recom-
mends that the Service thoroughly examine the available alternatives
and then reform the regulatory process concerning captive endangered
species so that only those regulations that can be reasonably expected to
enhance the protection of endangered species be retained.

The committee also received testimony on a related issue, the manner
in which the Endangered Species Act affects scientific pursuits, par-
ticularly work carried on in museums. In discussions with members
of the scientific communities the Fish and Wildlife Service has agreed
to reexamine its present regulations. The permit procedures in this
regard badly need to be streamlined.

arge amounts of time and money have been committed to com-
pliance with these regulations, although little may be accomplished by
control of museum specimens. There is little evidence that such con-
trols have any appreciable effect on existing populations of endangered
species,
ero committee believes that a distinction should be made between
regulation of legitimate scientific pursuits and commercial activities
involving endangered species, and that regulations should be
promulgated which do not unnecessarily impede or obstruct legitimate
scientific inquiries,

The committee requests that the Fish and Wildlife Service study
upgrading the efforts of the Customs Service activities and other
alternatives for monitoring and protecting endangered species and
report its findings back to the committee within a reasonable time.

CRITICAL HABITAT DESIGNATION AND PROTECTION

_ Tt has come to the committee’s attention that under present regula-
tions the Fish and Wildlife Service is now using the same criteria for

89-690 O - 82 - 61
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designating and protecting areas to extend the range of an endang
Specles as are being used in designation and ?.onemaoz of those MM.MM
which are truly critical to the continued existence of a species. The
committee feels that the rationale for this policy ought to be re-
examined by the Fish and Wildlife Service. There seems to be little or
no reason to give exactly the same status to lands needed for popula-
tion expansion as is given to those lands which are critical to a species
ocmm,ﬂb:& survival, : :

The committee is particularly concerned about the implication
this policy when extremely large land areas are §<o_<omvm= a oi%aﬂw
habitat designation. For example, as much as 10 million acres of
Forest Service land is involved in the critical habitat being proposed
for the grizzly bear in three Western States. Much of the land involved
in this proposed designation is not habitat that is necessary for the
continued survival of the bear. It instead is being designated so that
the present, po ulation within the true critical habitat can expand. The
goal of expanding existing populations of endangered species in order
that they might be delisted is understandable. This process does, how-
ever, substantially increase the amount of area involved in critical
MWWMoWM %mwﬂ.m:nmwoﬁ %:& gouwmm.owm increases ,Eomouemoumn&% the area

ubject to the regulati ibi i
that Is rmvwgnm. g ons and prohibitions which apply to

In many cases the Fish and Wildlife Service has been unable to
explain fully or predict what the impacts of a critical habitat designa-
tion are going to be on activities which occur within a designated
critical habitat. This is the case with the grizzly bear critical habitat.
Certain adjustments must be made in planned activities, especially on
habitat necessary for the continued survival of a species but identical
adjustments may not be necessary on expansion lands.

The committee directs that the Fish and Wildlife Service examine
this ambiguity in its regulatory process for critical habitat desiona-
tions. Hopefully this review will be accomplished and a Evola&m-
livered to this committee before a final decision is made on the grizzly
bear designation. "

: Rorrcanr Vores

Section 133 of the Legislative Reorganization Act of 1950 and
] ati zat th
rules of the Committee on Environment and Public Works umacmnm ZSM
any rollcall votes taken during consideration of this bill be announced
in this report. ,
There were two rolleall votes during the committee’s consideration
of the bill, The results were announced at the time of the vote. The

committee ordered the bill reported by unanimous voice vote.

Evaruation or ReguraTory Isreacrs

In compliance with paragraph 5 of rule XXIX of the Standing
Rules of the Senate, the committee makes the following evaluation of
the regulatory Impact of the reported bill. :

The reported bill does not add to or reduce the regulatory authority
provided by existing law.

‘The bill has no impact on the personal privacy of indivduals.
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The bill has an impact on paperwork to the extent that Federal
agencies must submit information to the Endangered Species Com-
mittee concerning actions which they authorize, fund or carry out
which are under consideration by the committee.

There is no specific economic impact of the bill.

The bill has an impact on recordkeeping requirements to the extent
that individuals with captive produced raptors are required by the
Secretary of the Interior to keep records in addition to those required
by existing law.
EstimaTes oF Cost

Section 252(a) (1) of the Legislative Reorganization Act of 1970
requires publication in this report of the committee’s estimate of the
costs of the reported legislation, together with estimates prepared by
any Federal agency. S. 2899 provides a total authorization of $75
million for the Department of the Interior E&. $9 million mon. Smm U@-
partment of Commerce, while an authorization of $7.5 million is
provided for the Endangered Species Committee. This compares to
an estimate of $17 million by the Department of the Interior and $2.5

million by the Department of Commerce.

ConaresstoNaL Buperr OFFICE,
U.S. CoNGRESS,
Washington, D.C., May 12, 1978.

Hon. Jen~ines RanporpH,
Chairman, Committee on Environment and Public Works,
U.8. Senate, Washington, D.C.

Dear Mr. CHATRMAN : Pursuant to section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared the
attached cost estimate for S. 2899, the Endangered Species Act Amend-
ments of 1978,

Should the committee so desire, we would be pleased to provide
further details on the attached cost estimate.

Sincerely, 5 Broa
amEs Bru

(For Robert A. Levine, Deputy Director).

ConagressioNnaL Bupger OFFICE—Cost EsTIMATE
Mav 12, 1978.

1. Bill number: S. 2899,

2. Bill title: Endangered Species Act Amendments of 1978,

3. Bill status: As ordered reported by the Senate Committee on En-
vironment and Public Works, May 11,1978,

4. Bill purpose: The bill authorizes appropriations to the U.S. Fish
and Wildlife Service (USFWS) of $23 million in fiscal year 1979,
$25 million in fiscal vear 1980, and $27 million in fiscal year 1981.

The bill also provides authorizations of $2.5 million in each of the
fiscal years 1979, 1980 and 1981 to the Department of the Interior for
the Endangered Species Comnittee, which is established in this bill.
The bill specifies that the committee would approve federal agency
actions when it determines that the action does not jeopardize the con-
tinued existence of any endangered or threatened species or the action
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does not result in the destruction of such species habitat. In certain in-
Stances when damage is likely to result from the action, the commit-
tee could approve the project by providing exemptions to existing
standards. This review would only occur when agencies submit an ap-
plication to the Endangered Species Committee. The committee’s de-
cision is likely to be supported by the courts if the proper procedural
processes are followed by the committee.

In addition, authorization of $2.5 million for fisca! year 1979, $3.0
million for fiscal year 1980 and $3.5 million for fiscal year 1981 is pro-
vided to the Department of Commerce for the National Oceanic and
Atmospheric Administration (N OAA).

5. Cost estimate:

Fiscal year 1979: :
Authorization level E:mm: m
__ Cost estimate 26.2
Fiscal year 1980: '
Authorization level 30.5
Cost estimate 30.3
Fiscal year 1981: . )
Authorization level . 33.0
Cost estimate. ww. 9

Fiscal year 1982:
Authorization level__
Cost estimate 2.1
Fiscal year 1983: )
Cost estimate.
Cost estimate

The costs of this bill fall within budget function 300.
_8. Basis of estimate: The authorization levels are those stated in the
bill and are assumed to be fully appropriated. Costs are estimated by

applying a two-year outlay rate to the level of appropriation provided -

for NOAA, USFWS, and the Endangered Species Committee. Spend-
out rates for NOAA and the USFWS were developed in oosz%&ou
with agency staffs. The outlay rate for the Endangered Species Com-
mittee was estimated to be similar to the rate of the Council on En-
vironmental Quality.

w . HmwvmaEmS oOoB arison : None,

. Previous CBO estimate: A cost estimate was prepared on M.

22, 1978 for H.R. 10883, as ordered reported b, erw H.HW=MM Oﬂﬁah%mw
on Merchant Marine and Fisheries. The House bill is similar to S. 2399,
MUN%MWW Mwo m%om not include the wwngmvage of an Endangered Species

9. Estimate prepared by James V. Manaro (225~

10. Estimate approved by : o 7760).

. . James BLom
Assistant Director for Budget Analysis.

CHANGEs 1N Existing Law
In the opinion of the committee, it is necessary to dispense with the

requirements of subsection (f) of rule XXIX of the Standi
of the mgmnw in order to expedite the business %m ».roo mmwwmwzm Rules

951

[From the Congressional Record, July 17, 1978)
SeENATE CONSIDERATION AND Passage or S. 2899, Wite AMENDMENTS
ENDANGERED SPECIES AcT AMENDMENTS OF 1978

Mr. Roeert C. Byrp. Mr. President, there seems to be nothing at this
point that I can call up at the moment. I ask unanimous consent that
the Senate proceed to consider the endangered species bill, with the
understanding that once the title is read, I shall move to recess for a

period,
The Presmine Orricer. The clerk will state the bill by title. The
legislative clerk read as follows:

A bill (8. 2899) to amend the Endangered Specles Act of 1973 to establish an
Endangered Species Interagency Committee to review certain actions to deter-
mine whether exemptions from certain requirements of that act should be granted
for such actions.

The Presming OrrFicer. Is there objection to the present considera-

tion of the bill.

There being no objection, the Senate proceeded to consider the bill
which had been reported from the Committee on Environment and
Public Works with amendments as follows:

On page 1, line 6, strike “1536" and insert “1532" ;

On page 2, line 7, after “which,” insert “after consultation as required in section
7 (a) of this Act,”;

On page 2, line 11, after “the” insert “adverse modification or”;

On page 2, line 12, strike “ “; and”;

On page 2, beginning with line 13, insert the following:

“(9) For purposes of subsection 7(e) (2) (C) the term ‘alternative courses of
action’ means all alternatives and thus is not limited to original project objectives
and agency jurisdiction.”; and

On page 2, line 19, strike “(18) " and insert “(19)";

On page 3, line 9, after “or” insert ‘‘adverse”;

On page 3, line 10, after “Secretary” insert “after consultation”;

On page 4, line 9, after “Interior” insert “(and where appropriate, the Secre-
tary of the Interfor in concurrence with the Secretary of Commerce)”;

On page 4, line 13, strike “Secretary of Transportation” and insert “Governor
of the State which is affected by the action for which an exemption 1s sought (or
in the case of an action affecting more than one State, the Governors of all such
States who shall cast collectively a single vote on the Committee as determined
among such Governors)”;

On page 5, line 8, strike “Except as provided in subparagraph (B) of this
paragraph, five”” and insert “Seven” ;

On page §, line 4, after “Committee” insert “or their representatives”;

On page 5, beginning with line 18, insert the following:

“(E) All meetings and records of the Committee shall be open to the public.

On page 6, line 21, strike “Commission’” and insert “Committee” ;

On page 7, beginning with line 15, strike through and including page 9, line 4,
and insert in lieu thereof the following:

“(12) For the purpose of obtaining Information necessary for the considera-
tion of an application for an exemption under this section the Committee may
issue subpenas for the attendance and testimony of witnesses and the production
of relevant papers, books, and documents.

“(13) 'To the extent practicable within the time required for action under sub-
section (e) of this section, and except to the extent inconsistent with the require-
mens of this section, the consideration of any application for an exemption under
this section and the conduct of any hearing under subsection (e) of this section
MEE be in accordance with sections 554, 555, and 556 of title 5, United States

ode.

On page 10, line 20, after “Service insert *(or where appropriate the Director
of the Fish and Wildlife Service in concurrence with the Director of the Nation-
al Marine Fisheries Service)”;
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