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does not result in the destruction of such species habitat. In certain in-
stances when damage is likely to result from the action, the commit-
tee could approve the project by providing exemptions to existing
standards. This review would only occur when agencies submit an ap-
pplication to the Endangered Species Committee. The committee’s de-
cision is likely to be supported by the courts if the proper procedural
processes are followed by the committee.

In addition, authorization of $2.5 million for fisce! year 1979, $3.0
million for fiscal year 1980 and $3.5 million for fiscal year 1981 is pro-
vided to the Department of Commerce for the National Oceanic and
Atmospheric Administration (NOAA).

5. Cost estimate:

TFiscal year 1979: :
Authorization level E:mm:m
_ Cost estimate 26.2
Fiscal year 1980: )
Authorization level 30.5
Cost estimate 0.

Fiscal year 1981: R 3.
Authorization level 33.
32.

Cost estimate.
Fiscal year 1982:
Authorization level
Cost estimate 21
Fiscal year 1983: )
Cost estimate.
Cost estimate

The costs of this bill fall within budget function 300.

_6. Basis of estimate: The authorization levels are those stated in the
bill and are assumed to be fully appropriated. Costs are estimated by
m@w%% a omm.uwmﬂw outlay rate to the W

or s , and the Endangered Species Committee. Spend-
out rates for NOAA and the USFWS were developed in oo:mimwzo:
with agency staffs. The outlay rate for the Endangered Species Com-
mittee was estimated to be similar to the rate of the Council on En-
vironmental Quality.

m . stn.:%o A%W. arison : None.

. Previous estimate: A cost estimate was prepared on March
22, 1978 for H.R. 10883, as ordered reported b, :Hw mmwzmw Oﬂ”:ammwo
on Merchant Marine and Fisheries. The House bill is similar to S. 2899,
Mﬂo%_w-ﬂ %b Awwmm not include the wmgwrmrambn of an Endangered Species

9. Estimate prepared by James V. Manaro (225-

10. Estimate approved by : o 1760)-

. . JamEs BLom
Assistant Director for Budget Analysis.

CaanNges 1Ny ExisTing Law

In the opinion of the committee, it is necessary to dispense with th
requirements of subsection (f) of "rule NNHNMW the mw::&:«M wEmM
of the mogﬁ in order to expedite the business of the Senate.

evel of appropriation provided -
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[From the Congressional Record, July 17, 1978]
SeNaTE CONSIDERATION AND Passace or S. 2899, ‘Wits AMENDMENTS
ENDANGERED SPECIES Acr AMBNDMENTS OF 1978

Mr. Roeerr C. Byrp. Mr., President, there seems to be nothing at this
point that I can call up at the moment. I ask unanimous consent that
the Senate proceed to consider the endangered species bill, with the
understanding that once the title is read, I shall move to recess for a

period.
The PresmiNe Orricer. The clerk will state the bill by title. The

legislative clerk read as folows:

A bill (8. 2899) to amend the Endangered Species Act of 1978 to establish an
Endangered Species Interagency Committee to review certain actions to deter-
mine whether exemptions from certain requirements of that act should be granted
for such actions.

The Presmineg Orricer. Is there objection to the present considera-

tion of the bill,
There being no objection, the Senate proceeded to consider the bill

which had been reported from the Committee on Environment and
Public Works with amendments as follows:

On page 1, line 6, strike “1536" and insert “1532" ;

On page 2, line 7, after “which,” insert “after consultation a8 required in section
7 (a) of this Act,”;

On page 2, line 11, after “the” ingert “adverse modification or’;

On page 2, line 12, strike “ “; and”;

On page 2, beginning with line 13, insert the following :

“(9) For purposes of subsection 7(e) (2) (C) the term ‘alternative courses of
action’ means all alternatives and thus is not limited to original project objectives
and agency jurisdiction.”; and

On page 2, line 19, strike * (18)” and insert “(19)";

On page 3, line 9, after “or" insert “adverse”;

On page 3, line 10, after «Secretary” insert “after consultation”;

On page 4, line 9, after “Interior” insert “(and where appropriate, the Secre-
tary of the Interior in concurrence with the Secretary of Commerce)” ;

On page 4, line 13, strike “Secretary of Transportation” and insert ‘‘Governor
of the State which is affected by the action for which an exemption is sought (or
in the case of an action affecting more than one State, the Governors of all such
States who shall cast collectively a single vote on the Committee as determined
among such Governors)”;

On page 5, line 8, strike “Except as provided in subparagraph (B) of this
paragraph, five” and insert “Seven” ;

On page 5, line 4, after «Committee” insert “or their representatives”;

On page 5, beginning with line 18, insert the following:

“(E) All meetings and records of the Committee shall be open to the public.

On page 6, line 21, strike “Commission” and insert “Committee” ;

On page 7, beginning with line 15, strike through and including page 9, line 4,
and insert in lleu thereof the following:

«(12) For the purpose of obtaining information necessary for the considera-
tion of an application for an exemption under this section the Committee may
issue subpenas for the attendance and testimony of witnesses and the production
of relevant papers, books, and documents.

“(13) To the extent practicable within the time required for action under sub-
gection (e) of this section, and except to the extent inconsistent with the require-
mens of this section, the consideration of any application for an exemption under
this section and the conduct of any hearing under subsection (e) of this section
m:»: be in accordance with sections 554, 555, and 556 of title 5, United States

ode.

On page 10, line 20, after “Service insert ¢ (or where appropriate the Director
of the Fish and Wildlife Service in concurrence with the Director of the Natlon-
al Marine Fisheries Service)”;
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On page 11, line 3, strike “—Not later than one hundred and eighty days after”
and insert “After”;

On page 11, beginning with line 183, insert the following :

“(i1) there has been a reasonable and responsible effort to resolve the
conflicts which are known to exist, and the Federal agency requesting such
exemption has made, subsequent to the initiation of the consultation under
subsection (a) of this section, no irreversible or irretrievable commitment
of resources which forecloses the consideration of modification or alterna-
tives to such action; and

On page 11, line 21, strike “(ii)"” and insert s

On page 11, line 22, strike “both determinations in clauses (A) (1) and (i),
determine after notice and opportunity for public hearing” and insert “positive
determinations under clauses (i), (ii), and (iif) of subparagraph (A), deter-
mine and publish in the Federal Register, within one hundred and eighty days
after receipt of the application and response required in subsection (d) of this
gection and after notice and public hearing on the recor RN

On page 12, line 9, after “determines” insert “‘on the record”;

On page 12, line 13, strike “project” and insert “getion” ;

%___u:uuwm 12, line 16, after “of” insert “glternative courses of action consistent
w H

On page 18, line 8, strike “should” and insert ¢, an";

On page 13, line 10, strike “and the Federal agency or department shall trans-
fer to the United States Fish and Wildlife Service out of appropriations or other
funds, such money as may be necessary to implement the conservation programs
or mitigation measures required by this section for endangered or threatened
gpecies or their critical habitats” ;

On page 14, line 2, strike ,“1981,” and insert “1981.” ; and insert the following:
On page 14, line 2, strike “1981,”.

“(j) The authority granted to the Endangered Species Committee estab-
lished in this section shall terminate on September 30, 1981.”.

Sec. 4. Seetion 9(b) of the Endangered Species Act (16 U.8.C. 1538) is
asmﬂacn by inserting “(1)” after *“(b)” and by adding the following new para-
graph:

“(2) The provisions of this section shall not apply to any raptor legally held
in captivity or in a controlled environment on the effective date of the Endan-
gered Species Act Amendments of 1978, or the domestic captive produced progeny
of any legally held raptor: Provided, That such raptor has not been intentionally
returned to a wild state. Persons holding such raptors must be able to demon-
strate that the raptors do, in fact, qualify under the provisions of this para-
graph. Such persons shall maintain and submit to the Secretary on request such
inventories, documentation, and records as are reasonable and as the Secretary
may by regulation require: Provided, That such requirements shall not un-
necessarily duplicate the requirements of other rules and regulations promul-
gated by the Secretary.”.

On page 14, line 28, strike “4” and insert “5”;

80 as to make the bill read:

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Act may be cited as the “Endang-
ered Species Act Amendments of 1978”.

Src. 2. Section 3 of the Endangered Species Act of 1973 (16 U.8.C. 1532) is
amended— :

(1) by inserting after paragraph (4) thereof following new paragraph:

“(85) The term ‘Federal agency’ means any department, agency, or fnstrumen-
tality of the United States.”;

(2) by inserting after paragraph (7) thereof the following new paragraphs:

“(8) The term ‘irresolvable conflict’ means, with respeet to any action au-
thorized, funded, or carried out by a Federal agency, & get of circumstances under
which, after consultation as required in section 7(a) of this Act, completion of
such action would (A) jeopardize the continued existence of an endangered or
threatened species, or (B) result in the adverse modification or destruction of a
critical habitat. ’

“(9) For purposes of subsection 7(e) (2) (C) the term ‘alternative courses of
action’ means all alternatives and thus is not limited to original project objec-
tives and agency jurisdiction.” ; and

(3) by renumbering the paragraphs thereof, including any references thereto,
as paragraphs (1) through (18) respectively.

L —————— S —————————— N —
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Sgc. 8. Section 7 of the Endangered Species Act of 1978 (16 U.S.C. 15686) is
amended to read as follows:

“INTERAGENCY COOPERATION

“Sec. 7. (a) ConsuLTATION.—The Secretary ghall review other programs ad-
ministered by him and utilize such programs in furtherance of the purposes of
this Act. All other Federal agencies shall, in consultation with and with the
assistance of the Secretary, utilize their authorities in furtherance of the pur-
poses of this Act by carrying out programs for the conservation of endangered
species and threatened species listed pursuant to section 4 of this Act. Each Fed-
eral agency shall insure that any action authorized, funded, or carried out by such
agency does not jeopardize the continued existence of any endangered species or
threatened species or result in the destruction or adverse modification of habitat
of such species which is determined by the Secretary after aobmﬁ?ﬁcn as ap-
propriate with the affected States, to be critical, unless such agéncy is granted
an exemption for such action by the Committee pursuant to subsection (e) of
this section. :

“(b) (1) ESTABLISHMENT OF CoMmMITTEE.—There is established a committee to
be known as the Endangered Species Committee (hereinafter in this section
referred to as the ‘Committee’).

“(2) The Committee shall review any application submitted to it pursuant to
subsection (d) of this section and determine in accordance with subsection (e)
of this section whether or not to grant an exemption from the requirements of
subsection (&) of this section for the action set forth in such application.

«(8) The Committee shall be composed of seven members as follows:

“(A) The Secretary of Agriculture.

“(B) The Secretary of the Army.

“(C) The Chairman of the Council on Environmental Quality.

“(D) The Administrator of the Environmental Protection Agency.

“(BE) The Secretary of the Interior (and where appropriate, the Secretary of
the Interior in concurrence with the Secretary of Commerce).

“(F) The Secretary of the Smithsonian Institution.

“(@) The Governor of the State which is affected by the action for which an
exemption is sought (or in the case of an action affecting more than one State,
the Governors of all such States who shall cast collectively a single vote on the
Committee as determined among guch Governors).

“(4) (A) Members of the Committee shall receive no additional pay on account
of their service on the Committee.

“(B) While away from their homes or regular places of business in the per-
formance of services for the Committee, members of the Committee shall be al-
lowed travel expenses, inciuding per diem in lieu of subsistence, in the same man-
ner as persons employed intermittently in the Government service are allowed
expenses under section 5703 of title 5 of the United States Code.

“(6) (A) Seven members of the Committee or thelr representatives shall con-
stitute a quorum for the transaction of any function of the Committee.

“(B) The Committee shall not grant any exemption from the requirements of
subsection (a) of this section to the head of any Federal agency for any action
authorized, funded, or carried out by such agency unless five members of the
Committee vote to grant such exemption. The vote of the Committee members
shall not be delegated to other persons.

“(C) The Secretary of the Interior shall be the Chairman of the Committee.

“(D) The Committee shall meet at the call of the Chairman or five of its
members.

“(E) All meetings and records of the Committee shall be open to the public.

“(6) The Committee may appoint and fix the pay of such personnel as it
deems desirable.

“(7) The staff of the Committee may be appointed without regard to the pro-
visions of title 5, United States Code, governing appointments In the com-
petitive service, and .nay be paid without regard to the provisions of chapter 61
and subchapter 111 of chapter 53 of such title relating to classification and Gen-
eral Service pay rates, except that no individual so appointed may receive pay
in excess of the annual rate of basic pay in effect for grade GS-18 of the Gen-
eral Schedule.

“(8) The Committee may procure temporary and intermittent services to the
same extent as is authorized by section 3109 (b) of title 5 of the United States




954

Code, but at rates for individuals not to exceed the daily equivalent of the
annual rate of basic pay in effect for grade GS-18 of the General Schedule.

“(9) Upon request of the Committee, the head of any Federal agency is au-
thorized to detail, on a reimbursable basis, any of the personnel of such agency
to the Committee to assist it in carrying out its duties under this section.

“(10) (A) The Committee may for the purpose of carrying out its duties under
this section hold such hearings, sit and act at such times and places, take such
testimony, and receive such evidence, as the Committee deems advisable.

“(B) When so authorized by the Committee, any member or agent of the
Committee may take any action which the Committee is authorized to take by
this paragraph.

“(C) Subject to the Privacy Act, the Committee may secure directly from
any Federal agency information necessary to enable it to carry out its duties
under this section. Upon request of the Chairman of the Committee, the head
of such Federal agency shall furnish such information to the Committee.

“(D) The Committee may use the United States mails in the same manner
and upon the same conditions as other Federal agencies.

“(E) The Administrator of General Services shall provide to the Committee
on a reimbursable basis such administrative support services as the Committee
may request.

“(11) In carrying out its duties under this section, the Committee may pro-
mulgate and amend such rules, regulations, and procedures, and issue and amend
such orders as it deems necessary.

“(i2) For the purpose of obtaining information necessary for the considera-
tion of an application for an exemption under this section the Committee may
issue subpenas for the attendance and testimony of witnesses and the produc-
tion of relevant papers, books, and documents.

“(13) To the extent practicable within the time required for action under
subsection (e) of this section, and except to the extent inconsistent with the
requirements of this section, the consideration of any application for an exemp-
tion under this section and the conduct of any hearing under subsection (e) of
this section shall be in accordance with sections 854, 555, and 556 of title 5,
United States Code.

“(c) REeeULATIONS.—Not later than ninety days after the date of enactment
of this section, the Committee shall promulgate regulations which set forth the
form and manner in which applications by the heads of the Federal agencies for
review of actions by such agencies shall be submitted to the Committee and the
information to be contained in such applications. Such regulations shall require
that informatfon submitted in an application by the head of any Federal agency
with respect to any action of such agency include, but not be limited to—

“(1) a description of the consultation process carried out pursuant to subsec-
tion (a) of this section between the head of such Federal agency and the Secre-
tary of the Interior, acting through the Director of the United States Fish and
‘Wildlife Service; and

“(2) a statement describing why such action cannot be altered or modified to
conform with the requirements of subsection (a) of this section.

“(d) SuBMISSION OF APPLICATIONS.—(1) The head of any Federal agency may
submit an application for review of any action of such agency to the Committee
if, in the opinion of the head of such agency, such agency has complied with the
requirements of subsection (a) of this section and that an irresolvable conflict
exists with respect to such action. Such application for review shall be sub-
mitted in accordance with the regulations promulgated by the Committee under
subsection (¢) of this section.

*“(2) The Director of the Fish and Wildlife Service (or where appropriate the
Director of the Fish and Wildlife Service in concurrence with the Director of the
National Marine Fisheries Service) shall prepare and submit to the Committee
within thirty days of any submission made under paragraph (1) of this subsec-
tion his comments concerning such submission,

“(e) (1) ReEVIEW AND DETERMINATION.—After the Committee receives the appli-
cation and comments submitted pursuant to subsection (d) of this section, the
Committee shall review such application and comments and—

“(A) determine, with respect to the action which is the subject of such
application, whether or not—
“(1) the requirements of the consultation process described in subsec-
tion (a) of this section have been met ; and
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lve the
¢ here has been a reasonable and responsible effort to resol
oonmmavnmn immuu are known to exist, and the M..&S.E agency non_:ammgw
such exemption has made subsequent to the initiation of the consulta _o_u
under subsection (a) of this section, no irreversible or irretrievable
commitment of resources which forecloses the consideration of modifica-
tion or alternatives to such m.anmoz m ﬂﬂhmsn
" irresolvable conflict exists;
“(B) mw:_w M”w_manm positive determinations under clauses (i), (i), and ckw
of subparagraph (A), determine and publish in the Federal Register, wit! n
one hundred and eighty days after receipt of the application and nombow
required in subsection (d) of this section and after notice and public hear: nmn
on the record, whether or not to grant an exemption from the requiremen n
of subsection (a) of this section to the head of such Federal agency for suc.
“ wnvn%mm Committee may only grant an onszoM Mﬂn Mw.w action under subsec-
tion if it determines on the recor a .
tion Ao:v Aﬁvgmyﬂwwa i no reasonable and prudent p:wwn:un_qm Snmcau action; and
“ he action is of national or regional significance ; an
“ MMW Mum wgonnm of such action clearly outweigh the benefits of n:o-.nwn_qnm
courses of action consistent with conserving the species or its critical habitat,
h action is in the public interest.

:Awwamwwwcw_p ENVIRONMENTAL Poricy Act.—No final determination cnu.go
Committee under subsection (e) of this section shall be considered a E&Sn. 1 %Mw.
eral action under the terms of the National Environmental Policy Act o

2 U.8.C. 4321 et seq.).

T»mAM Vmumudeﬁsz.lg those instances where the Committee determines that Em
exception is warranted under subsection (e) of this section the Committee Bﬂw
assure that the action approved for such mnmm.cnmoz Jnonﬁn:p”wuwkhmwwwww;w
measures deemed necessary by the Secretary to
ﬁwm_mnﬁuo: the affected endangered or threatened species or its critical B»ESN
including but not limited to live propagation, transplantation, and Bnc:Mn acqu
gition and improvement. The Federal agency or department receiving suc! ouSBﬁ
tion shall include the costs of such mitigation measures within the overall cos
the proposed action.
cn:oﬂmwzm.mumvzo% o%c TaAKING.—Notwithstanding sections 4(d) and 9(a) of this
Act or any regulations promulgated pursuant to such sections, any action nNM
which an exemption is granted under subsection (e) of this section shall not
considered a taking of any endangered or w:..om»b:oa species with respect to any
ivity which is necessary to carry out such action.
wc.mﬁv«Vcamcwﬁba_oz.‘ewmnc is authorized to be appropriated to carry out nw_u
section not to exceed $2,500,000 for fiscal wgn—. uﬂwo. ~_5n to wwmm& $2,500,000 for
ar 1980, and not to exceed $2,500,000 for fiscal year .
nmmwu__ WM&@ authority granted to the chaawmﬁwmwmweom Committee established
is section shall terminate on September 30, S

o mﬂ% 4. Section 9(b) of the Endangered Species Act (16 U.8.0. 1538) is
amended by inserting “(1)” after “(b)" and by adding the following new para-
By tor legally held in

“ The provisions of this section shall not apply to any raptor legally
nmcmw&;w S.mu a controlled environment on the effective date of the Endangered
Species Act Amendments of 1978, or the domestic captive produced progeny A_x._
any legally held raptor: Provided, That such raptor has not been intentionally
returned to a wild state. Persons holding such raptors must be able to amsow.
strate that the raptors do, in fact, qualify under the provisions of this paragraph.
Such persons shall maintain and submit to the Secretary on request such inven-
tories, documentation, and records as are reasonable and as the Secretary may ww
regulation require: Provided, That such requirements shall not ::nmaommwﬂbw
duplicate the requirements of other rules and regulations promulgated by the
S tary.”.

omnwn mu Section 15 of the Endangered Specles Act of 1873 (16 U.S.C. 15642) is
amended to read as follows:

“Except as authorized in sections 6 and 7 of this Act, there are authorized to
opriated—

b »uuw%_w not to exceed $25,000,000 for the fiscal year ending September 380,

1977, and the fiscal year ending September 80, 1978, not to exceed $23,000,000

for the fiscal year ending September 30, 1879, not to exceed $25,000,000 for

t
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the fiscal year ending September 30, 1980, and not to exceed $27,000,000 for
the fiscal year ending September 30, 1981, to enable the Department of the
Interior to carry out such functions and responsibilities as it may have been
given under this Act; and

“(2) not to exceed $5,000,000 for the fiscal year ending September 30, 1977,
and the fiscal year ending September 30, 1978, not to exceed $2,500,000 for
the fiscal year ending September 30, 1979, not to exceed $3,000,000 for the
fiscal year ending September 30, 1980, and not to exceed $3,500,000 for the
fiscal year ending September 30, 1981, to enable the Department of Commerce
to carry out such functions and responsibilities as it may have been given
under this Act.”.

The Presming Orricer. The bill before the Senate is S. 2899. Time
for debate on this bill is limited to 2 hours, to be equally divided and
controlled by the Senator from Iowa (Mr. Culver) and the Senator
from Vermont (Mr. Stafford) with 80 minutes on any amendment ex-
cept one to be offered by the Senator from Mississippi (Mr. Stennis),
on which there shall be 114 hours and with 15 minutes on any debatable
motion, appeal, or point of order.

The Senate continued with the consideration of S. 2899.

Mr. StENNIs. Mr. President, will the Senator yield to me for a par-
liamentary inquiry ¥

Mr. Covver. I am delighted to yield.

Mr. STENNIS. Mr. President, a parliamentary inquiry.

The Presiine Orricer. The Senator will state it.

Mr. Stennis. To refresh our recollection, Mr. President, the Senator
from Towa now is proceeding under the unanimous-consent agreement
to take up the so-called endangered species bill.

Mr., Curver. That is correct.

Mr. Stennis. And the Senator is floor manager of the bill.

Mr. CoLver. Yes.

Mr. Stennis. We had an understanding about amendments and
amendments in the second degree, as I recall, and I had an amendment
in at that time and it was treated to 114 hours equally divided is that
correct

_Mr. CoLver. The Senator from Mississippi is correct. We have pro-
vision under the unanimous-consent agreement for 2 hours of general
debate, with the understanding as well that the amendment of the Sen-
ator from Mississippi will be accorded 114 hours of debate to be equally
divided and any other amendments will be accorded 30 minutes of
debate equally divided.

Mr. StenNIs. I thank the Senator from Towa very much.

Mr. CuLver. Mr. President, for the next few hours the Senate will be
considering legislation, S. 2899, which will reauthorize and amend the
Endangered Species Act which was enacted in 1972 through the wis-
dom of Congress. I use the term wisdom advisedly, for there is little
doubt, in my judgment, that this act is one of the most significant and
profound laws adopted by our Nation.

The Endangered Species Act was a recognition—and a woefully late
one—that our developmental activities were responsible for destroying
forms of life which were present as a result of processes which began
with the first appearance of life on Earth 314 billion years ago. All
species present today have been shaped by those forces, and they have
evolved and developed for ages which in contrast make the length of
our own lifetimes insignificant. .

it E‘
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This has been a continuing saga. Species and life forms appear,
flourish for a time, and then disappear forever. This is a natural
wMMSmm, and one we must recognize as we consider this legislation
today.

And %2. events shaped by our industrialization over the past few
hundred years have led to a sharp acceleration in the rate of extinction,
to the point where the natural process may be increased by a factor
of hundreds or even thousands. The chilling tragedy of this massive
loss of species from our ecosystems and biosphere will never be fully
understood, because among the species irreversibly lost are some whose
existence we never realized, and whose contribution to science and
mankind will never be known.

The Endangered Species Act is a first, a belated, and a noble attempt
to reduce these losses by requiring that our citizens and our Govern-
ment be aware of threatened or endangered species, and that they plan
future activities to prevent these losses. The act has without question
already had a positive effect in this regard. In just 5 years, it has
probably been responsible for saving several species from extinction.

Unfortunately, one provision of the law has generated considerable
attention in recent months. Section 7 of the Endangered Species Act
requires that all Federal agencies undertake necessary precautions
to assure that actions or projects authorized, funded, or carried out by
them do not jeopardize the continued existence of an endangered spe-
cies or its critical habitat.

This is in every sense a rational and necessary provision, because
Federal actions have done much to alter our landscape and environ-
ment. Section 7 was designed to require a new and specific analysis of
these actions and to require planning so that we oosmm avoid recogniz-
able harm to any extremely rare species.

This section establishes a specific process of consultation which must
take place between the construction agency and the U.S. Fish and
Wildlife Service (FWS) which implements the Endangered Species
Act. This mechanism has led to the resolution of a vast majority of the
potential conflicts which have arisen since 1973,

As all my colleagues are aware, this provision of the law has been
used successfully to prevent the completion of the Tellico Dam in Ten-
nessee, and it %wgwm likely that a growing number of other projects
will not be completed, because of this section, During the past months
we have heard many emotional discussions from both sides about the
case of Tellico, whose reservoir would have flooded the only remainin
habitat for a small species of fish not even known to exist until severa
years ago.

Strictly speaking, the decision of the Supreme Court in the case of
Hill against the Tennessee Valley Authority was a good one, in that
it correctly interpreted the purposes of the law and the intent of
Congress, which was to give priority to the important value of endan-
gered species. .

During the past year the Resource Protection Subcommittee, which
has jurisdiction over the Endangered Species Act, has held 6 days of
hearings on the implementation of the act. The committee received
persuasive testimony that there are now many other projects in the
Nation where consultative resolution may not be possible under the
existing arrangement.
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It has also been brought to the committee’s attention that the Gen-
eral Accounting Office suspects, but has not confirmed, that the Fish
and Wildlife Service has refrained from listing species which may
pose a conflict with a Federal action, for fear of provoking the Con-
gress into weakening the protective provisions of section 7. In addi-
tion, the listing of endangered species is increasing dramatically.
One thousand and eight hundred plant species have been proposed,
as have 40 additional critical habitat designations. The inevitable
consequence of these developments is an intensifying pressure on
Congress to destroy the objective of this valuable legislation or
similarly exempt various projects.

The Committee on Environment and Public Works unanimously
approved—after considerable discussion—the bill before us today,
S. 2899, which amends the Endangered Species Act to establish a
rational and responsible mechanism for resolving future conflicts and
at the same time assure maximum protection for all endangered
species. It provides a general solution to these problems and is de-
signed to avoid ad hoc exemptions or the emasculation of the act
as a result of short-term pressures on Congress which overlook the
importance of this law.

Briefly, the bill establishes an Endangered Species Committee,
composed of seven public officials, including the heads of six Federal
agencies and the Governor of the State affected by the conflict. The
committee would review and arbitrate conflicts which involve Federal
projects and endangered species, and it could exempt a project from
compliance with section 7 of the act if it agreed that certain criteria
had been met. These criteria would require the committee to evaluate
social, cultural, economic, &nd other benefits of the project as well as
the ecological, educational, and scientific and other benefits of alterna-
tives which would conserve the species. In addition, the bill would
stimulate the resolution of impasses by requiring good faith efforts in
mozm_.:gomo: between the action agency and the U.S. Fish and Wildlife

ervice.

Mr. President, I want to assure my colleagues that the proposal
before us is one which has received serious scrutiny by our com-
mittee. It was, as I have mentioned, adopted unanimously by the
committee. We are satisfied that it does preserve the integrity of the
Endangered Species Act and yet provides the flexibility which will be
needed in the coming years. Most importantly, it is an attempt to get
ahead of foreseeable problems and be prepared for them in a rational
way.

It is not possible to overstate the importance of keeping the
Endangered Species Act strong. Enlightened self-interest requires.
that we do our best to preserve these species, which have evolved over
millions and billions of years. We owe it to our children and grand-
children to pass on to them a world that is intact.

For the record, Mr. President, I would like at this time to present
a more comprehensive and detailed analysis of the bill, S. 2899.

The Endangered Species Act of 1973 is the first statute to authorize
a comprehensive national program for the conservation of endangered
or threatened species of fish, wildlife, and plants.

The regulatory mechanism provided to achieve this goal authorizes
and directs the Secretary of the Interior and, for marine species, the
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Secretary of Commerce to list and to issue regulations for the protec-
tion of endangered or threatened species. The Secretary 1s required to
enter into cooperative agreements with, and provide technical and

financial assistance to, qualified States for species conservation
rograms. .
P ﬂm& authorization for the act, ocnumu.ng $25 million annuall for
the Secretary of the Interior and $5.5 million annually for the ecre-
tary of Commerce, expires on September 30, 1978. S. 2899 extends ﬁzw
budget authority for the endangered species program through fisca
year 1981 at a level of $75 million for the Secretary of the Interior
and $9 million for the Secretary of OoBBoEo.. . L ded
As 1 mentioned, the bill also contains a provision which is inten e
to provide a mechanism for the resolution of conflicts which might arise
between the Endangered Species Act’s mandate to protect and manage
endangered and threatened species and other legitimate national goals
and priorities such as providing energy, economic development, and
other benefits to the American people. Some of the objectives have
clashed in recent months as construction on certaln major Federal
projects has been slowed, and in one instance, stopped, since completion
of the proposed Federal action would adversely impact endangered or
threatened species or their critical habitats. . beon
The Tellico Dam project on the Little Tennessee River has
probably the most visible case in which the committee found a difficult
conflict between project objectives and the ~dw=:.w5o=$ of section 7 of
the Endangered Species Act. The Fish and Wildlife Service feels TVA
chould terminate or modify the project, because it endangers the snail
darter. TVA, on the other hand, feels it has ambiguous 8@8&551
directives and that it is not at liberty to terminate the project at this
ime. .
' This case has also resulted in a court suit, which was pursued to the
Supreme Court, Hiram G. Hill, Jr. et al. against Tennessee Valley
Authority. The appellate court had held in this case that a lower court
decision ruling that the Tellico Dam should be ooiw_oo& was in error
and that TVA should be enjoined from completing the project. The
appellate court stated that enforcement of section 7 of the act requires
an injunction of all further actions by TVA which may detrimentally
alter the critical habitat of the snail darter regardless of mitigating
circumstances. Arguments were heard before the U.S. Supreme Court
on April 18, 1978. On June 15, 1978, the Court announced 1ts decision
in the case, upholding the decision of the appellate court. Mr. Presi-
dent, the Court’s decision is important and relevant to the considera-
tion of this legislation, and I think the syllabus will be of interest to my
colleagues. . .
1 Hmmn unanimous consent that the syllabus be printed in the Record.
Thero being no objection, the syllabus was ordered to be printed in

the Record, as follows:
SYLLABUS

he Endangered Species Act of 1973 (Act) authorizes the mgnomw««. of the
n:ﬂ,m:on Amoammgnf in § 4 to declare a species of life “endangered.” Section 7
specifies that all “Federal departments and agencies shall, . . . with the mm.ﬁmgng
of the Secretary, utilize their authorities in furtherance of the purposes of [t ow
Act by carrying out programs for the conservation of endangered species . Mx.un:
by taking such action necessary to insure that actions authorized, funded, MM
carried out by them do not jeopardize the continued existence of such endanger!
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species or result in the destruction or modification of habitat of such species which
is determined by the Secretary ... to be critical.” Shortly after the Act’s passage
the Secretary was petitioned to list a small fish popularly known as the snall
darter as an endangered species under the Act. 'Thereatter the Secretary maue the
designation. Having determined that the snail darter apparently lives only in that
portion of the Little Tennessee River that would be completely inundated by the
fmpoundment of the reservoir created as a consequence of the completion of the
Tellico Dam, he declared that area as the snail darter’s “critical habitat.” Not-
withstanding the near completion of the multimillion-dollar dam, the Secretary
issued a regulation, in which it was declared that, pursuant to § 7, “gll Federal
agencies must take such action as is necessary to ensure that actions authorized,
funded, or carried out by them do not result in the destruction or modification of
this critical habitat area.” Respondents brought this suit to enjoin completion of
the dam and impoundment of the reservoir, claiming that those actions would
violate the Act by causing the snail darter’s extinction. The District Court after
trial denied. relief and dismissed the complaint. Though finding that the impound-
ment of the reservoir would probably jeopardize the snail darter’s continued
existence, the court noted that Congress, though fully aware of the snail darter
problem, had continued Tellico’s appropriations, and concluded that “[alt some
point in time a federal project becomes 80 near completion and so incapable of
modification that a court of equity should not apply a statute enacted long after
inception to produce an unreasonable result. . . .” The Court of Appeals reversed
the District Court’s judgment and permanently enjoined completion of the project
“until Congress, by appropriate legislation, exempts Tellico from compliance with
the Act or the snail darter has been deleted from the list of endangered species or
its critical habitat materially redefined.” The court held that the record revealed
a prima facle violation of § 7 in that TVA had failed to take necessary action to
avold jeopardizing the snail darter’s critical habitat by its “gctions.” The court
thus rejected the contention that the word “actions” as used in §7 was not
intended by Congress to encompass the terminal phases of ongoing projects.
At various times before, during, and after the foregoing judicial proceedings, TVA
represented to congressional appropriations committees that the Act did not pro-
hibit completion of the Tellico Project and described its efforts to transplant the
gnail darter. The committees consistently recommended appropriations for the
dam, sometimes stating their views that the Act did not prohibit completion of
the dam at its advanced stage, and Congress each time approved TVA’s general
budget, which contained funds for the dam’s continued construction, Held:

1. The Endangered Species Act prohibits impoundment of the Little Tennessee
River by the Tellico Dam. Up. 17-317.

(a) The language of § 7 is plain and makes no exception such as that urged
by petitioner whereby the Act would not apply to a project like Tellico that
was well under way when Congress passed the Act. Pp. 17-19.

(b) It is clear from the Act’s legislative history that Congress intended to
balt and reverse the trend toward species extinction—whatever the cost. The
pointed omission of the type of qualified language previously included in en-
dangered species legislation reveals a conscious congressional design to give
endangered species priority over the “primary missions” of tederal agencies. Con-
gress, moreover, foresaw that §7 would on occasion require agencies to alter
ongoing projects in order to fulfill the Act’s goals. Pp. 19-31.

(¢) None of the limited “hardship exemptions” provided in the Act would even
remotely apply to the Tellico Project P. 32.

(d) Though statements in appropriations committee reports reflected the view
of the committees either that the Act did not apply to Tellico or that the dam
ghould be completed regardless of the Act’s provisions. nothing in the TVA appro-
priations measures passed by Congress stated that the Tellico Project was to be
completed regardless of the Act’s requirements. To find a repeal under these
circumstances, as petitioner has urged, would violate the “cardinal rule . . .
that repeals by implication are not favored.” Morton v. Mancusi, 417 U.8. 535, 549,
The doctrine disfavoring repeals by implication applies with full vigor when the
subsequent legislation is an appropriations measure. When voting on appropria-
tions measures, legislators are entitled to assume that the funds will be devoted
to purposes which are lawful and not for any purpose forbidden. A contrary
policy would violate the express rules of both Houses of Congress, which provide
that appropriations measures may not change existing substantive law. An
appropriations committee’s expression does not operate to repeal or modify
substantive legislation, Pp. 88-87.
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2, The Court of Appeals did not err in enjoining com
pletion of the Tellico Dam
which would have violated the Act. Congress has spoken in the plainest Sc—dmn
making it clear that endangered species are to be accorded the highest priorities.
mw:%% nﬁ_wh__a "_mmﬁwﬁwg woﬂ%m has been exercised, it is up to the Executive Branch
ster the law and for the judiciary to enf -
ment has been sought. Pp. 37-39. ! v oree it when, as here, enforce
549 F\. 2d 1064, affirmed.

Burger, C. J., delivered the opinion of the Court, i h
.,5:8. Marshall, and Stevens, JJ., joined. Mcﬂﬁm u:: mﬂnﬁ% %MMM%%MW wwmum._”.
in which Blackmun, J., joined. Rehnquist, J., filed a dissenting opinion. ’

Mr. Curver, While the committee found in its hearings that much
controversy still surrounds the Tellico Dam case, the case is the type
of Federal action which should be eligible for review by the Endan-
gered Species Committee established by this bill and given appropriate
oozma.mgs.g m@n an exemption under the new review process man-
dated in this legislation,

Testimony received by the committee indicates that a substantial
number of Federal actions currently underway appear to have all the
elements of an irresolvable conflict within the provisions of the act.
qm,ww WMBWS. may increase significantly in the future as the Fish and

ildlife Service continues to list additi i iti
rswuwmem. ional species and critical

I mentioned, some flexibility is needed in the act to allo i
f w consid-
Mwwnsﬂ- of those M:mMm where gr Federal action cannot be completed or its
jectives cannot be met without directly conflicti i ire-
ments of section T. y feting with the require

The bill requires that when conflicts with the Endangered Species
Act are known or shown or should be known, an agency must consult
immediately with the Fish and Wildlife Service and exhaust all rea-

- sonable avenues for eliminating the conflict. If this consultation proc-

ess is unsuccessful in resolving the conflict, the bill provides a further
review process in section 7(e) to address the oosmmow and resolve m_w.u °

The bill sets up a seven-member Endangered Species Committee
composed of the Secretary of the Interior, the Secretary of Agricul-
ture, the Secretary of the Army, the Secretary of the Smithsonian In-
stitution. The Administrator of the Environmental Protection Agency,
the Chairman of $.5 Council on Environmental Quality, and the Gov-
ernor of the State in which the action is located. The Marine Mammal
Protection Act gives responsibility for protecting certain endangered
and threatened species to the Secretary of Commerce.

For cases in which the conflict before the Endangered Species Com-
mittee involves such a species, the Secretary of Commerce is required
to concur with the Secretary of the Interior before that vote is cast.

The bill was amended by the committee to add the Governor of the
wgo affected by the proposed action as a voting member of the En-
ma:mowo.m Species Committee. The purpose of this addition was two-

old. First, it was congidered important that an elected official be a
member of the Endangered Species Committee. Second, there was a
perceived need to have someone on the Endangered Species Committee
who is in touch with and understands the needs and desires of those
WMemosm close to or dependent on the Federal activities which would
oo the subject of the exemption application. The State Governor met

th of these requirements.
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If a case should occur in which more than one State is affected by the
proposed action and legitimately involved in the outcome of the review
rocess, all appropriate Governors may take part in the Endangered
pecies Committee work and discussions. For purposes of the decision
regarding an exemption, however, the several States shall have collec-
tively only one vote. The Governors will therefore determine among
themselves how the single State vote should be cast.

The Endangered Species Committee can carry on business only when
all seven members or their designated representatives are present.

In order to grant such an exemption at least five of the seven mem-
bers must mmn.mw that the criteria listed in subsection (e) of this section
are met, and vote in favor of such an exemption. A member may not
delegate his or her vote to any other person; in the event one of the
members is unable to be present at the time a vote is taken, he or she
must transmit the vote in writing to the chairman of the Endangered
Species Committee.

‘When an agency believes it has encountered an irresolvable conflict
with the act which cannot be resolved through consultation with the
Fish and Wildlife Service or the National Marine Fisheries Service
(NMFS), that agency may petition the Endangered Species Commit-
tee for relief. The Fish and Wildlife Service—or when appropriate the
Fish and Wildlife Service in consultation with the National Marine
Fisheries Service—would have 30 days to respond to the agency’s peti-
tion and give its views as to whether the consultation process required
by section 7 had been fully conducted.

After reviewing the response of the Fish and Wildlife Service and
other relevant information, the Endangered Species Committee would
decide whether or not the action should be considered for an exemption.
No action could be so considered unless the Endangered Species Com-
mittee determined : First, that the requirements of the section 7 consul-
tation process had been met; second, that there had been a reasonable
and responsible effort to resolve the conflicts and that the Federal
agency requesting the exemption has made, subsequent to the initiation
of consultation no irreversible or irretrievable commitment of re-
sources which forecloses the consideration of modifications or alterna-
tives to the action; and third, that an irresolvable conflict does indeed
exist. If the Endangered Species Committee makes positive determina-
tions on each of these matters it would then conduct hearings and re-
ceive public testimony on whether an exemption is warranted.

Within 180 days after the Endangered Species Committee first
received the agency’s petition and the Fish and Wildlife Service’s
response, the Endangered Species Committee must publish in the
Federal Register its decision as to whether the action should be
exempted, modified, or terminated. No project could be exempted, or
exempted with modifications unless the Endangered Species Commit-
tee determines that there is no reasonable and prudent alternative to
such action, that it is of regional or national significance, and that
its benefits clearly outweigh the benefits of alternative courses of
action that are consistent with conserving the species or its critical
habitat, and that the action is in the public interest.

In reviewing available alternatives to the action under review, the
committee would be charged to examine the benefits of all available
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alternatives, not simply those which are within the agency’s jurisdic-
tion or are consistent with the original project objectives. )

After deciding that some additional discretion to resolve conflicts
was a necessary addition to the present provision of the Endangered
Species Act, the committee considered a number of options on how
to introduce this discretionary authority into the present law. Of
these options an Endangered Species Committee was chosen as that
one best suited to make necessary balancing decisions regarding con-
flicts. This committee concept was employed because 1t seemed to
offer the involvement of the broadest array of expertise and the
greatest potential for a balancing of viewpoints concerning all the
alternatives to be considered.

The committee hearings indicated that the requirements of section
7 might also conflict with a number of administrative processes; for
example, Federal licensing and permitting of private activities, If a
Federal agency, in carrying out an administrative function of this
type determines, after appropriate consultation with FWS or the
National Marine Fisheries Service, that a conflict with the act is
irresolvable, the agency can petition for an exemption under the
provisions of section 7(e). This approach provides relief for both
the party who applied for the license or permit and for the Federal
agency who might, except for the requirements of the Endangered
Species Act, be disposed to approve the license or permit request.
This is a reasonable policy for responding to this type of Federal
action which might occur on private or Federal lands.

The basic premise of S. 2899 is that the integrity of the interagenc
consultation process designated under section 7 of the act be mzdmm:xxw”
Many, if not most, conflicts between the Endangered Species Act and
Federal actions can be resolved by full and good faith consultation
between the project agency and FWS or NMFS, as ap ropriate. Only
in those instances where the consultation process has been exhausted
and a conflict still exists should the Endangered Species Committee
consider granting an exemption for a Federal action.

In order to assure this intent, S. 2899 sets up a two-step process by
which Federal projects can be considered for an exemption. In the
first step, the Endangered Species Committee must decide if the ap-
plication is ripe for review. Specifically, it would have to find first
that the requirements of the consultation process described in section
7(a) had been met. These requirements are specifically set forth in
regulations promulgated by FWS and NMFS in CFR 50, chapter IV,
part 402. Second, the Endangered Species Committee must determine
that a reasonable and responsible effort had been made by both parties
to resolve the conflict once it is known to exist and that, subsequent
to the initiation of consultation, the construction agency had made
no irreversible or irretrievable commitment to resources which fore-
closes the consideration of those modifications or alternatives to such
action which are consistent with preserving the species or its critical
habitat.

Under the current section 7 regulations, Federal agencies have a
responsibility to identify activities or programs which they under-
take that may affect listed species or their critical habitat and to
request consultation with the services concerning those activities or
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to reexamine its present regulations. The permit procedures in this re-
gard badly need to be streamlined.

Large amounts of time and money have been committed to compli-
ance with these regulations, although little may be accomplished by
control of museum specimens. There is little evidence that such con-
trols have any appreciable effect on existing populations of endangered
species.

The committee believes that a distinction should be made between
regulation of legitimate scientific pursuits and commercial activities
invoiving endangered species, and that regulations should be promul-
gated which do not necessarily impede or obstruct legitimate scien-

tific inquiries,

The committee requests that the Fish and Wildlife Service study
upgrading the efforts of the Customs Service activities and other al-
ternatives for monitoring and protecting endangered species and re-
port its findings back to the committee within a reasonable time.

Mr. President, I think my colleagues will agree that the Committee
on Environment and Public Works has completed a comprehensive re-
view of this enormously compiicated subject. Let us hope that the
deliberations on this bill are conducted so as to resolve these issues
with careful consideration of the scientific, ethical, and social implica-
tions of the decision we make.

Mr. RanpoLrH. Mr. President, I am a strong supporter of public
works projects. I believe that in providing jobs, energy, water, and
other life sustaining needs, they are truly beneficial to the American
people. I am an equally strong supporter of environmental protec-
tion efforts. Clean air, safe drinking water, and the conservation of
our fish and wildlife resources are all essential to the Nation’s health
and welfare.

_As chairman of the Senate Committee on Environment and Pub-
lic Works, I have been closely associated with legislation regarding
both of these important national priorities. My experience is that
oooﬁmwa:o progress and environmental protection are generally com-
patible.

This is the case with the Endangered Species Act. Hundreds of
potential conflicts between endangered species and Federal projects,
such as dams and highways, have been averted by careful planning
and by diligent consultation and cooperation between project agen-
cies and tlie Departments of the Interior and Commerce. However,
the recent Supreme Court decision in Tennessee Valley Authority
against Hill demonstrates that the 1973 law is not flexible enough to
provide for a balancing of equities in those few instances where en-
dangered species and Federal actions come into irresolvable conflict.

This is why the Committee on Environment and Public Works
approved S. 2899. This legislation continues the program and cre-
ates a seven-member Endangered Species Committee to review irre-
solvable conflicts which develop between endangered species and Fed-
eral projects. If the project meets criteria set forth in the bill, the
committes could exempt it from compliance with the act. Since this
panel includes individuals with expertise in both environment and
development matters, its decisions are likely to be balanced and fair.

Furthermore, S. 2899 is intended to encourage agencies to work
diligently toward resolving conflicts, since to qualify for an exemp-
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tion an agency must demonstrate that it had made a good faith effort
in this regard. This requirement will strengthen the consultative
process currently mandated under the law. . .

I consponsored S. 2899 when it was introduced in April, not be-
cause 1 supported its every provision, but because I felt that it was
essential for the Senate to have a vehicle for discussing the endan-
gered species issue. After debating it carefully and extensively and
making improvements in the original text, the committee unanimously
approved a bill which, in my view, provides a reasonable and prac-
tical solution to a very difficult problem. -

I commend my able colleagues Senator Culver, Senator Wallop,
and Senator Baker, for the leadership and knowledge they have dis-
played in the formulation of this measure. Their efforts have been
criticized both by those who wish to see no change in the act and by
those who would like to see it weakened significantly. Due to their
efforts, the committee has been able to approve a bill which provides
effective protection for endangered species without unduly impeding
essential development activities. .

Senator mgm.wa, our ranking minority member, also awnnﬁwﬁn& to
our discussions and helped us to fully understand the issues in this
legislation. .

r. President, S. 2899 has my strong support. I urge my colleagues
to give it theirs as well., .

r. CuLver. Mr. President, I ask unanimous consent that the
amendments of the Committee on Environment and Public Works to
S. 2899, the Endangered Species Act amendments of 1978, be agreed
to en bloc, and that the E:w% thus MBoEM@m be considered as original
text for the purpose of further amendment. L. .

The m.wwmwuzw Orricer (Mr. Bayh). Is there objection? The Chair

ring none, it is so ordered. .
row.s_.. mﬁfrrma. Mr. President, first I would like to thank the chair-
man, the Senator from Towa (Mr. Culver) for his thorough presenta-
tion explaining the history of the Environment and Public Works
Committee’s recent work on the Endangered Species Act, and express
to him my respect and admiration for what 1 nrozwre was & respon-
gible and rather courageous step in becoming one ol the coauthors of
the so-called Baker-Culver amendments that we will be speaking of
here. L.

T think the committee, and particularly Senator Culver in his lead-
ership, took the whole matter seriously, and took into account both zzm
problems of endangered and threatened species and the problems o_m
living in this workaday world, and have come up with what I thin
it has been a privilege to work with them on, in this whole affair.

Mr. CuLvER. Mr. President, will the Senator yield

r. Warror. I yield.

ﬁ? M%SES. I Wﬁm remiss in not also expressing, at the outset, my
very genuine appreciation for the tireless, conscientious, and valuable
contribution that the Senator from Wyoming, in his role as ranking
minority member of this subcommittee, has oosndv:nmz toward the
formulation of this legislation; and I want him to know how very
much I appreciate those efforts, and how very greatly I depend upon
his continued counsel and leadership in this area. I again want to
say how sorry I am that I failed to acknowledge that on the occasion
of my general presentation.

it

ottt e
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Mr. Wavrror. I thank my colleague, and assure him that T had not
noticed it.

Mr. RanvoreH. Mr. President, will the able minority manager of
the bill yield ?

Mr. Wacrop. I am happy to yield to the chairman of the committee,
the Senator from West Virginia (Mr. Randolph).

Mr, Ranvorru. This is a serious subject, but in a lighter vein, T re-
call that someone asked me recently about the jurisdiction of the En-
vironment and Public Works Committee. I explained that we had three
new subjects. One is fish and wildlife, the second is a small item—
nuclear regulation—and the third is endangered species.

I said, “T understand the latter, because I am a candidate for re-
election.”

Mr. WarLop. The unfortunate thing is that the committee that has
sway over the fate of those endangered species is a good deal larger
than seven Cabinet members.

I thank the distinguished chairman.

Mr. CoLver. I appreciate the observations of the able chairman of
the Committee on Environment and Public Works. I am confident,
however, that the voters of the State of West Virginia are sensible
and fully aware of his service to them. They will not permit him to
become an extinct species.

Mr. WaLror. Mr. President, I support this legislation as it lies before
us, although, as in any legislation, nothing is engraved in marble.
It is a living document, subject to amendment,

The committee held 6 days of hearings addressing many of the is-
sues covered in the act, and spent 4 days marking it up in an effort to
resolve some of the very complex and emotional issues which have
arisen on this subject. I believe the final version of the committec bill,
S. 2899, to be a reasonable response to some of the legitimate criticism
which has been voiced over the law, but a response which will con-
tinue to afford strong and necessary protection to endangered and
threatened species.

Mr. President, the committee received a considerable amount of
conflicting information regarding the impacts which the act as im-
plemented is having or might potentially have. After careful consid-
eration of this information, the committee has made an assessment
of what the facts actually are, and has designed a committee bill
which addresses those impacts for which a legislative solution is
deemed a propriate. However, I would like to note here that many
of the problems which have been brought to the committee’s attention
over this law have been largely administrative problems which can and
should be resolved by a more careful and reasonable administration of
the act. Certainly it is no easy task to carry out the considerable man-
dates of this law, and I commend many ‘of the dedicated people in
the Federal agencies and especially the U.S. Fish and Wildlife Service
who bring ability and common sense to this job. Nevertheless, the com-
mittee received numerous reports of various administrative decisions
and policies which would not seem to be in the best interests of the en-
dangered or threatened species, the State agencies with responsibility
to manage resident wildlife, or the act itself. For example, a cattle-
man from Minnesota testified before the committee about how eastern
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timber wolves, which were at that time classified as endangered by
the U.S. Fish and Wildlife Service, were attacking his cattle on
private land adjacent to national forest lands, causing him obvious eco-
nomic hardship. However, the USFWS interpreted the law in such
a way that this man was rendered powerless to do anything to protect
his private property, even so much as to shoo away the wolves, which
would constitute “harassment” under USFWS interpretation ot the
law. I understand that since that time the wolf has been downlisted
to a threatened category, which allows for more management options.
However, it is unreasonable to suppose that a man must stand in
silence while his livelihood is being devoured by any species,
threatened or otherwise, particularly inasmuch as those very people
had no compensation contemplated in their behalf by those of us in
the process of protecting these threatened or endangered species.
Similarly, I was often disappointed to hear of many instances of
less than model cooperation by the Fish and Wildlife Service in work-
ing with State game and fish agencies. The Florida Game and Fresh
Water Commission testified about the problems that agency was hav-
ing with alligators in southern Florida when it became apparent that
alligator populations were increasing at a very rapid rate. The agenc
woaaozo% to have the alligator delisted from endangered to threatened,
but experienced silly delays in the process, and in the meantime
received over 10,000 complaints from private citizens concerning alli-
gators in their swimming pools, canals, and backyards. The agency
representatives testified that biologically the alligator never did quali-
fy as endangered, but that its listing as such was an example of emo-
tional rather than biological reason dictating the species to be listed
in the first place. . .
In another example, the Arizona Game and Fish Department testi-
fied that passage of the 1973 act and its implementation hindered its
State program for a period of time, because of the restrictions that
were imposed upon the State with regard to taking and transportation
of endangered species. When the act passed, the prohibitions inherent
in the law put a stop to the State programs for two species of fish,
the Gila topminnow and the Arizona trout. The program necessitated
the capture of fish in the streams and movement to hatcheries for
propagation purposes back and forth across State lines. This was not
possible without permits from the Fish and Wildlife Service, and as
a result the program ground to a halt until bureaucratic redtape could
be sliced through. Arizona representatives also stated their concern
over seeming Fish and Wildlife Service indifference to Arizona rec-
ommendations regarding listing on the International Trade in
Endangered Fauna and Flora Appendices. This is, of course, one of
several international treaties implemented by the passage of the 1973
act. The Arizona Game and Fish Department recommended removal
of the Mearns quail and several other Arizona species from appendix
TI, maintaining that there is no evidence that such species have ever
featured in international trade or are even threatened at all by hunt-
ing, trade, or anything else. The department testified it had devoted
some $200.000 to a comprehensive study of the Mearns quail, and that
there had been no overall downward trend in population. Yet that
department felt its recommendations to remove it from appendix I
seemed to have been ignored by the Fish and Wildlife Service.
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In the interest of the cooperation which the Endangered Species
Act clearly calls for, and which Federal administrators have stressed
is vital for effective implementation of the law, I would submit that
the opinions of State game and fish agencies should be afforded the
greatest consideration and respect. Furthermore, I would hope the
Fish and Wildlife Service would streamline its procedures to delist
as well as list species, and put strong emphasis on examining qualified
supporting data. Finally, that agency should give just as much em-
phasis on recovery and eventual delisting of species as the initial list-
ing again with State consultation.

I would like to address several other issues relating to this legisla-
tion which are of particular importance to me. The first is the com-
mittee’s examination of the effects of the 1973 act upon certain endan-
gered and threatened raptor populations. For years biologists, con-
servationists, and falconers have been working to reproduce raptors
through propagation in captivity, and have been successful in breed-
ing both endangered and nonlisted birds in captivity. It is worth
noting that modern falconers were among the first to detect a signifi-
cant decline in wild populations, because of pesticides in the environ-
ment and initiate captive breeding efforts to avoid extirpation of
such species.

. In their work emphasis has been placed on raptors which are now
listed as endangered under the Endangered Species Act. However,
prohibitions listed in section 9 of the law against commerce and other
activities have impeded their breeding activities, Section 9 of the 1973
law allows for the exclusion from the act of species held in captivity at
the time of the effective date of the act. Whether progeny of such
stock would also be exempted from the prohibitions of the act has als6
been debated. Senator Tunney, the floor manager of the 1973 act and
sponsor of this provision, wrote, in a letter to Senator Culver, that the
clear intent of section 9 was to exempt the offspring of pre-act falcons
from the act. Therefore, it is the intent of committee that the domestic
captive-produced progeny of any raptor which was legally held prior
to enactment will also be exempt from the provisions of the act, even
if such progeny were produced after December 28, 1973. In order to
encourage breeding ow raptors in captivity, the domestic captive-
produced progeny of raptors considered to be endangered, but legally
taken from the wild after that date shall be considered for legal pur-

oses in a like manner as the progeny of raptors captured below 1973.

he committee believes this will alteviate some of the human pressures
on wild raptor populations, will increase genetic diversity in captive
populations, and will encourage captive production of raptors for
conservation, scientific, and breeding purposes. If such domestic, cap-
tive-produced raptors are msnmzaoaa:w returned to a wild state, such
raptors will be fully protected under the act. Finally, the Secretary of
the Interior may require owners of exempted raptors to keep records
and require banding to distinguish them from wild birds. However,
such recordkeeping should not unnecessarily duplicate records already

uired. .
n another topic, the committee has been concerned over the Fish
and Wildlife Service’s policy to treat areas to extend the range of an
endangered species the same as areas critical for the species’ survival.

e i
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Other committes members and I have been especially concerned about
the implication of this policy in the case of the roposed critical
grizzly bear habitat in a large area of Wyoming, Idaho, and Montana.
Much of this area is not critical to the continued existence of the
grizzly bear, but is instead proposed so that the population within
truly critical habitat can expand. The goal of expanding existin
populations of endangered species in order that they might mm deliste
1s understandable. However, this process does greatly increase the
amount of acreage in the critical habitat designation, which is, of
course, subject to the regulations and prohibitions which apply to
critical habitats.

The committee felt that the rationale for designating and protect-
ing areas for range extension the same as those for truly critical hab-
itat ought to be reexamined by the Fish and Wildlife Service, and
that there is little or no reason to give both types of areas the same
status with the same regulations. Therefore, the committee has directed
the Fish and Wildlife m_wzioa to examine this ambiguity in its regula-
tory process for critical habitat designations, and to report back to
this oMEBmgmo before a final decision on the grizzly bear designation
is made.

In preparing this legislation, the committee review found that oper-
ation of the 1973 act depends principally on two important elements,
The first is the process of identification and designation of endangered
and threatened species. Due to shortages in personnel and funding it
there have been time delays in fish and wildlife consideration of pro-
posed designations, which have led to unnecessary expense and delay
for many. The committee hopes the funding contained in this reau-
thorization legislation will be adequate to reduce or eliminate much
delay and confusion in the future.

The second important element of the act is the consultation process
mandated by section 7 of the act. The success of the consultation proc-
ess seemed to be the single point on which there was most conflicting
testimony in the hearings. The committee found after reviewing the
facts that the consultation process has been successful in resolving
many conflicts, both informal ones by phone and the approximately
200 formal consultations which have occurred. However, it appears
to the committee that there may be a number of unresolved consulta-
tions which will prove to be irresolveable in the future, and it is this
category of projects which became the focus of attention in the con-
troversy involving the act. While there may not be an overwhelming
flood of irresolvable cases in the future, the committee felt that the
number could be sufficient in view of all facts to require including a
mechanism in the law for resolving clashes between the Endangered
Species Act and other conflicting national priorities which prove to
be truly irresolvable. Therefore, the committee amendment created
such a mechanism through an interagency review committee, the En-
dangered Species Committee. L

Briefly, under the amendment a Federal agency believing a con-
flict between its activities and the act is irresolvable through the con-
sultation process could petition this committee for relief. The Fish
and Wildiife Service would have 30 days to respond to the petition.
After reviewing this response and providing for formal public hear-
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ings, the Endangered Species Committee has the authority to decide
1i wue proposed activity should proceed as planned, be modified, or ter-
minate. In order to waive the requirements of section 7, five of the
seven committee members would have to determine that there is no
reasonable and prudent alternative to the project, that it is of regional
or national significance, and that the benefits of the project clearly
outweigh alternatives to the project which are consistent with the re-
quirements of the act.

The committee amendment should not be Interpreted as creating a
broad loophole through which large numbers of Federal activities
can escape the requirements of the Endangered Species Act. Rather
it should be viewed as an attempt to inject a modicum of flexibility
into the law to see that some resolution mechanism can balance the
need to protect and manage endangered species while considering
other legitimate national priorities. 'The committee fully intends that
Federal agencies continue to make every possible effort to avoid con-
flicts, and that the agencies participate tully in consultation processes.
In those relatively few instances where an irresolvable conflict arises,
the mechanism in the committee amendment should result in ex.
pedient and reasoned resolution of the issue, so the fate of the agency’s
actions can be determined without long delays and increased expense.

One final point which I would address re arding the committee’s
amendment to section 7 of the act concerns the speed with which the
Endangered Species Committee can resolve conflicts which arise. The
timing of the Endangered Species Committee action depends on two
factors. The first is the expediency with which the committee can
reach a final decision within the administrative framework of the
amendment. The second factor is the potential for length litigation
on the decision made by the committee,

The amendment to section 7 in S. 2899 addresses both of these fac-
tors. The amendment places a 180-day limitation on the time available
for a final decision by the committee for an exemption. The Environ-
ment and Public Works Committee feels that when a Federal agency
makes application for an exemption with the Endangered Species
Committee, the application should contain all information pertinent
to the exemption, particularly information on the Federal activity as
proposed and on all the available alternatives to such proposed ac-
tion. These factors, along with the rationale for why these alterna-
tives have been rejected as viable in the formal consultation carried
out between the Fish and Wildlife Service and the applying agency,
should enable the Endangered Species Committee to reach a final de-
cision within the time frame set up by the amendment.

The Environment and Public Works Committee also tried to avoid
excessive litigation in such decisions. The process in the amendment
contains two steps. First, the Endangered Species Committee has to
determine if the Federal activity meets the basic requirements to enter
the committee review procedures—principally that an “irresolvable
conflict” does in fact exist. If the committee grants the review of the
application, this decision is viewed by the Environment and Public
Works Committee as preliminary to its final determination on whether
to grant an exemption, and should be viewed as part of the final deci-
sion or the exemption, and should not be :zmusw?\ except as part of
litigation on the final decision to exempt.
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1f the Endangered Species Committee decides not to allow review
of the s@w:omamzu this wm of no._“m.mo a final decision by the committee
would be judicially reviewable. ) ) .
mz%ﬁa H:&L:Ea:n %Ma Public Works Committee is not seeking to
make the decision of the Endangered Species Committes nonreview-
able by those who disagree with them, but the committee is attempting
to insure that litigation of the decision is carried out in a .musm‘_o court
case covering the entire basis for a final Endangered Species Commit-
tee decision rather than in multiple litigation procedures dealing with
issues relating to preliminary &onmmmo:wn as separate from final findings
the Committee concerning an exemption. )
Omge. President, I yield nomero distinguished ranking member of the
mittee (Mr, Statford). o
oowiw?. m.?wmdwc. Mr. wunmmvagr T appreciate the distinguished Senator
from Wyoming yielding to me, and I compliment him and the manager
of the bill (Mr. Culver) for the work they have done on this important
piece of legislation. I am, therefore, somewhat embarrassed to find
myself rising in oEVOmEMMp to the changes which have been proposed to
the Endangered Species Act.

It is e::m as mﬁm:oa Culver pointed out, that the vote to report the
bill to the floor of the Senate was unanimous. While in opposition to
the proposal for changes 1 felt the matter should come to the attention
of the Senate and be decided here. I did oppose in committee some of
the changes which are now incorporated in the bill pending before us.

Mzyr. President, I rise m:> opposition to the changes being proposed to
the Endangered Species Act. .

The Bo%“.m of W—chmambgnou of the present law during the last 4
years provides ample evidence that the law is working well and that
there 1s adequate flexibility in the administrative process contained in
existing law. . i

There have been more than 4,500 consultations covering a broad range
of Federal activities carried out under the requirements of the law.
In the overwhelming majority of those consultations, no conflict with
the requirement of the law was found to exist. In those few cases where
conflicts did arise, each of those conflicts was resolved—with the
lone exception of the Tellico Dam project of the Tennessee Valley
Authority. i )

During the extended debate and deliberations conducted by the
Committee on Environment and Public Works on this matter, I often
expressed my opposition to the changes that have been proposed by
the committee. 1 do not think we should tamper with the present law.
There is no need to change the law, ) . .

The present process used to implement the law is working well. It is
my understanding that the most visible conflict with present law—that
posed by the .Hm_m@o Dam project—was a creature of the lack of con-
sultation, rather than a failure of the consultation. .

Indeed, that conflict may be resolved cw a new attitude on the part
of the project’s managers. That attitude, had it been expressed earlier
in the life of the project, may have led to a solution of the problem,
rather than to deadlock. ) i

The Department of Interior tells us the process is working m:m there
is no need to change the present law. Surely, as the Fish and Wildlife
Service gains more experience in implementing the consultation proc-
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ess and finds ways to improve the decisionmaking under section 7 , there
will be even less cause for conflict.

I urge my colleagues to allow the present law to stand, so that the
policies and machinery designed to protect our Nation’s endangered
species can go ahead as they were developed by the Congress in 1973.

In conclusion, T urge my colleagues in the Senate to reject the pro-
posed amendments offered by the committee and to allow the Endan-
gered Species Act to remain as is—an important and effective law that
protects the interests of all of us who occupy our Nation at the present,
as well as those still unborn who will occupy our Nation in the future.

Mr. Baker. Mr. President, will the distinguished Senator from Wyo-
ming yield me 5 minutes?

Mr. WavrLop. T am happy to yield the distinguished minority leader
5 minutes,

Mr. Baxer. Mr. President, I rise in support of the provisions of
S. 2899 as reported.

My fellow members of the Committee on Environment and Public
Works are to be congratulated for their diligent efforts to design the
responsible legislation which is before us today. It addresses each of
the difficult and controversial issues which have arisen concerning the
implementation of the Endangered Species Act. I would particularly
like to compliment the distinguished Senator from Towa (Mr. Culver)
and the distinguished Senator from Wyoming (Mr. Wallop), the
chairman and ranking member of the Resource Protection Subcom-
mittee, for their leadership during consideration of these issues.

As I am sure most of my colleagues are aware, the landmark case
concerning the act’s implementation occurred within my home State
of Tennessee. On J anuary 31 of last year, the Tellico Dam, located on
the Little Tennessee River, was halfed at an advanced stage of con-
struction by the decision of the Sixth Circuit Court of Appeals in
Hiram Hill et. al., against TVA. The court’s decision interpreted sec-
tion 7 of the act such that this multipurpose water project, which is
over 90 percent complete, must be stopped if the snail darter or its
critical habitat were to be harmed. Mr. President, I feel that this is
certainly not what Congress intended and hope that our efforts here
today will result in a clear mandate that other national important in-
terests must be balanced within the decisionmaking process in the act.

The sixth circuit’s decision prompted many in Congress, including
myself, to request a review of the act’s implementation. The Subcom-
mittee on Resource Protection accepted these requests and responded
by holding 4 days of hearings on the Endangere Species Act during
July of last year. While these hearings covered a broad range of topies
concerning the act, the impacts which the act had had or will have on
Federal agency activities quickly became the focal point of the sub-
committee’s attention.

The hearings generated some interesting findings on this issue. It
became clear that, with regard to Tellico, the act as written was,
indeed, inflexible and would not permit completion of this project
despite the commitment of resources and potential benefits to the pub-
lic that might be derived from such project. More interesting, however,
was the subcommittee’s finding that there were a number of other
major Federal activities in the same situation as Tellico and that this
number would likely increase as implementation of the act proceeded.
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The recent decision of the U.S. Supreme Court concerning Tellico
underscores the need for the Congress to address the issue and inject
some additional flexibility into the act. .

After lengthy consideration of these facts, the subcommittee has
proposed a legislative alternative for resolution of conflicts between
the Endangered Species Act and Federal activities. Of all the options
reviewed, the approach taken in S. 2899 seemed best to meet the objec-
tive of the subcommittee: Providing a broad, flexible process for re-
viewing the impact of Federal activities on endangered species. The
process has the ability to reasonably balance other FW_SE.:S. national
objectives with the need to protect and manage the Nation’s endan-
gered species. I agree with the choice made by the Committee on
Environment and Public Works on this matter and urge each of my
colleagues to support this act in essentially the form in which it was
noWMM@%Qoﬂ.. Mr. President, it appears that the Endangered Species
Act has been brought more acutely to the public view, as suggested by
the distinguished Senator from Tennessee just a moment ago, by the
recent Supreme Court decision in the Tennessee Valley Authority
against Hill. T have read both the decision of the court and the dis-

ing views.
mwzhwmm&wm from a reading of the case that the Court has found that
the present law is rigid; but under our system of government, in
which the three branches have differing functions, any changes in
the law must be brought about by the Congress and whether the law
is good or bad is not for the Court to say. o
t me quote the final short paragraph of the Court decision:
of Appeals that in our constitutional ssytem the com-
EHMW@MMHMM th:%ﬂﬂmwﬂﬁw of cﬂ%aanm is too fundamental for us to preempt a

essional action by judicially decreeing what accords with “commonsense
M.wm.mnu:c:o weal.” Our Constitution vests such responsibilities in the political

branches.

Mr. President, the Court having put the onus directly upon the
Congress to change the law, if any changes are necessary, 1 believe
we should look very carefully at the Ezmn:—m law and the Committee
bill. The measure before us is an apparent effort to reduce the inflexi-
bility of the act to some extent by constituting a Cabinet-level endan-
gered species committee that would have the power to review an
application submitted to it to grant an exception from the act in
instances of national or regional significance where there is no Ewmom_-
able or prudent alternative and the benefits of such action clearly
outweigh the benefits of alternative courses. .

It m~m@m not appear, however, that the proposal grants any relief
in local situations or gives any discretion to those in the executive
branch charged with the responsibility of administering the present
act. It would seem reasonable, therefore, to ainend portions of the 1973
act to permit the general welfare of mankind to be considered along
with the protection of species of fish, wildlife, and plants.

During the Independence Day recess, my wife and I visited the Nat-
ural Bridge of Virginia. We spent the night there and observed what
is said to be one of the seven natural wonders of the world—a natural
bridge 215 feet h.gh, 40 feet thick, an arch with a span of 90 ?aw be-
tween its walls; certainly a wonder of nature regardless of its ranking
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among other works of nature. During the evening, we sat beneath the
bridge and listened to a drama based upon the Book of Genesis regard-
ing the creation. It might be pertinent to read a portion of the story of
creation included in the drama, beginning at verse 26, chapter 1 of the
Book of Genesis:

And God said, let us make man in our image, after our likeness: And let them
have dominion over the fish of the sea, and over the fowl of Lhe air, and over the
cattle, and over all the earth, and over every creeping thing that creepth upon
the earth. So God created man in his own image, in the image of God he created
bhim; male and female created he them. And God blessed them, and God said
unto them, be fruitful, and multiply, and replenish the earth, and subdue it:
And have dominion over the fish of the sea, and over the fowl of the air, and
over every living thing that moveth upon the earth.

Now, Mr. President, some will accept the biblical story of the crea-
tion, while others will find it in conflict with scientific knowledge and
the theory of evolution but everyone listening to this drama must have
been awed by the presentation taken from Genesis while sitting be-
neath this natural phenomenon,

After reading the 1973 Endangered Species Act, it.seems apparent
that the Congress concentrated upon the protection of fish, wildlife,
and plants in a most general and constructive manner. However, it
also seems apparent that we—I say “we.” because I was a Member of
the Senate and this passed on a rolleall unanimous vote—neglected to
give sufficient emphasis to our own welfare, to the fact that mankind
1s superior to animal and plant life, that both are under the dominion
of man. Of course we should protect fish and wildlife in every proper
way, and I would not suggest any other course, but in our stewardship
over fish, wildlife, and piants, it does not appear reasonable to jeop-
ardize the welfare of mankind, the society we have created, the eco-
nomic, social, political, and cultural system we have developed over
the years.

Let me read and share with my colleagues a small, short editorial
from Grit newspaper.

I know that many of us are familiar with this paper that has existed
for a long period of years. I am told by the Library of Congress that
it has a national circulation of 1,259,458,

The editorial comment is entitled, “Excessive U.S. Regulation”:

Unreasonable federal regulations stifie progress. How many times has that
cmam_ said? How many more times must it be said before the government begins
to listen?

Look what has happened to the over-regulated ratlroads. Look what is
happening to the businesses and industries which must conform to rigid en-
vironmental safety rules even where no hazards exist. Look what i3 happening
to private individuals who cannot even drive their cars three feet without
being affected by a government regulation.

Now comes one of the most ridiculous examples of over-regulation to date.
A three-inch fish called a snail darter is preventing a new $119,000,000 dam in
Tennessee from going into operation. Although the dam holds great potential
for public benefit, Tennessee must yield to the snail darter because it is pro-
tected under the 1973 Endangered Species Act. It seems that a scientist dis-
covered the presence of the fish after much of the construction on the dam had
been completed. A Supreme Court ruling upheld the “rights” of the fish over
the rights of Tennesseans.

Blame Congress for this absurd situation. In its zeal to protect the environ-
ment and wildlife, it went too far. One can only be thankful that dinosaurs don't
exist today, for Congress would probably seek to protect them too.
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The time is long past for Congress to begin rescinding unreasonable rules and
regulations which limit, rather than enhance, constitutional freedoms. Its time
Congress began thinking first of the people it represents, instead of snail darters
or ivory-billed woodpeckers,

Mr. President, I will read in the dissenting views by Mr. Justice
Powell in the TVA against Hill case, a footnote on page 8, and I
would like to share it :

Although the snail darter is a distinct specles, it is hardly an extraordinary
one. Even icthyologists—

Those who make a study of fish—

familiar with the snail darter have difficulty distinguishing it from several
related species.

This is obtained from the record of the trial court, pages 107 and
131:

Moreover, new species of darters are discovered in Tennessee at the rate of
about one a year; eight to ten have been discovered in the last five years.

That is also in the report of the trial in the district court:

All told, there are some 130 species of darters. Eighty-five to ninety of which
are found in Tennessee, 40 to 45 in the Tennessee River system, and 11 in the
Little Tennessee itself.

Since the Endangered Species Act attempts to preserve from ex-
tinction what the Supreme Court in the TVA case indicates covers
every animal and plant species, subspecies, and population in the
world needing protection—approximately 1.4 million full species of
animals, 600,000 full species of plants, with some 200,000 that may
need to be listed as endangered or threatened, with these figures in-
creasing three to five times that number when mzdmﬂwsg and indi-
vidual populations are counted. It would appear that the Congress has
overextended itself and is endeavoring to perform an impossible task.

I requested the Congressional Research Service of the Library of
Congress to provide information regarding what would happen to
fish, wildlife, and plants in their natural state without the intervention
of mankind.

It sometimes has been said that our industrial world has brought
about jeopardy to our wildlife.

ng Swanwam:B refers to an article regarding the Shenandoah
National Park by Napier Shelton and quotes in some detail the
changes made in the area over a period of many millions of years.
Then, Mr. William C. Jolly, analyst in the Environment and Natural
Resources Policy Division, Library of Congress, states that:

The changes in landforms and in biological species and communities which
occur naturally over time, are continuing ones. They are sometimes aided,
sometimes directed to various degrees by the planned and the inadvertent actions
of man. One need not go back milennia to detect significant changes, of course.
Ecological conditions have changed markedly over the last few centuries.

He refers to other authorities, examines the question in more detail,
again refers to the instructive booklet, “The Nature of Shenandoah,”
and concludes:

Shelton mused of the future of the Shenandoah :

“Taking a geological perspective, we can imagine all sorts of possibilities. The
Blue Ridge may erode to virtually nothing and be covered again with water. Or
it may be pressured upward into craggy peaks. Perhaps there is a long chance
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that lava will once again flow from great cracks in the rock. And changing cli-
mate may put entirely different vegetative clothes on the land. A warming trend
could once again bring tropical forests, or cooling could bring glaciers from the
north—perhaps this time to bury the Blue Ridge and wipe its biological slate
clean. And who knows what new forms of life will evolve in response fo the ever-
changing environments?”’

Similarly we may muse of the futures of any or all other regions. We can be
sure of but one thing : Change is natural and inevitable even if we may not know
the exact nature or even direction of the changes which will occur.

The writer refers to an article entitled “Should We Save All Endan-
m@w& Species?” appearing in an issue of the Academy of Natural

cience of Philadelphia’s Frontiers, written by George Constantz, in
which he notes that some species are rare or may disappear becauss
they “cannot evolve appropriate adaptations to an environment which
is changing through natural courses.” He then expresses the opinion
that “man should not bear the moral burden to preserve species which
will not evolve at an adequate rate or in the appropriate direction to
keep pace with an evolving environment.

Mr. President, the purpose, of course, is to show that neither plants
nor wildlife continue over the years in their identical form. There is
an evolutionary change made which should not stop us from attempt-
ing to ﬂaoﬁ@o» or delay the extinction of desirable fish, wildlife, or
plants, but cause us to recognize that an absolute preservation in its
present state of the more than 2 million species of plants and animals
is not possible, and we should consider the welfare of people in deter-
mining the species to preserve.

Moreover, if we look at the act from the political or governmental
point of view, we again find that it gives undue consideration to fish,
wildlife, and plants over the welfare of people. Not only from the
biblical, or evolutionary point of view is mankind superior but also
from the political point of view. Qur own Government exists to serve
people. I do not believe anyone in this body would suggest that the
equal protection clause of the 14th amendment applies to fish, wild-
life, and plants, but even if it should be so applied, human species
would be entitled to the protection now denied them under the En-
dangered Species Act. It does not appear reasonable that anyone would
quarrel with the statement that people should have dominion, as
genesis provides, over the fish of the sea, the fowl of the air, and every
living thing that moves upon the Earth. Government exists only for
the purpose of serving people and apparently this basic fact was not
considered fully when we enacted the Endangered Species Act of 1973.

The major action bringing the Endangered Species Act to public
attention, of course, was the TVA case involving the Tellico Dam
project and the snail darter fish, However, the Endangered Species
Act has caused concern in many other States, including Virginia. Dur-
ing both 1977 and 1978 in the southwestern part of our State, there was
heavy rainfall within the three-fork tributary system of the Holston
River that empties into the Tennessee Valley system. As a result, the
river flooded on all forks and exceeded by several feet the projected 100
year flood plan established by the Tennessee Valley Authority. When
we speak of a 100-year flood plan, we are thinking of the highest
elevation that water will rise even once within a hundred years. There
were two major floods last year and one this year in the same area, re-
sulting in approximately $275 million worth of property damage and
the death of four persons—not snail darters but people.
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President Carter declared the Holston watershed a Federal disaster
area on two of the three occasions, and funds were made available for
emergency repairs, necessary cleanup, and removal of debris. It is
understood that emergency work was designed to protect private
homes, the majorit om the manufacturers in a 16-country area—this
is a rural area—and to minimize the consequences of future floods. The
only work approved was that deemed necessary to protect private and
public property. Representatives of the Federal Disaster Assistance
Administration, Army Corps of Engineers, Virginia Office of Emer-
gency Services, and the Virginia Commission of Game and Inland
Fisheries were all in agreement that this work needed to be performed
on an emergency basis.

However, the Fish and Wildlife Service of the Department of the
Interior advised the Corps of Engineers that the Holston tributary
was the habitat of several endangered and threatened species and on
June 19 of this year, the corps issued a directive tentatively stopping
work. Thereafter, the corps arranged for a meeting of representatives
of the State and county governments, the Federal Disaster Assistance
Administration, EPA, and Fish and Wildlife Service to discuss future
action and to furnish their recommendations. While the meeting has
been held the corps is currently waiting reports before determining
whether work can be done to prevent future floodings and other
disasters,

Mr. President, this is happening in a somewhat rural and mountain-
ous section of western Virginia, but it could happen in your State.
Other disasters could occur in any State of the Union and aid could be
halted to protect the habitat of species of animals or plants. Is the pro-
tection o% their habitats more important than the protection of the
habitats of mankind I just do not believe the American people want
all species of plant and animal life preserved, even if it is possible, re-
gardless of the cost, in terms of money, regardless of the cost to our
standard of living or regardless of the cost to human life itself. And
there were four people killed in these floods.

Of course, in every reasonable way we want to protect fish, wildlife
and plants as provided in the Endangered Species Act, but the law we

assed was rigid—so rigid that the Supreme Court indicated the courts
msco no discretion under the act and appenred to invite Congress to
make amendments. Had the question been raised, there is a possibility
that an act with such rigidity could have been declared void, the entire
act, by the Court on the basis of due process. If, as the Court suggests,
this is a rigid law, protecting animals but denying protection to the
human species, it seems reasonable that it should be amended to pro-
vide for consideration of human factors.

The committee has addressed this point in the bill before us insofar
as projects of a national or regional scale are conserved by the estab-
lishment of a cabinet-level commission. But, it would appear difficult
to get seven individuals of cabinet level together to pass upon any sub-
stantial number of issues that might arise under the act and the bill
does not relieve the rigidity in other than national or regional
situations,

What I will attempt to do through a series of printed amendments,
all of which are on your desk, is to have the welfare of mankind con-
sidered along with the welfare of the lower animals in day-to-day
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administrative regulations and decisions. This act relates to govern-
mental actions at all levels but it also relates to private actions by the
individual citizen. Civil penalties up to $10,000 can be imposed by the
Secretary for each violation and criminal penalties up to $20,000 and
a year in jail for each violation. Our country has vast resources but
they will be greatly limited if no activity is permitted to interfere with
the retention of any species of fish, wildlife or plant. Court testimony
has indicated that the act applies to complete projects, functioning
projects, serving vital needs of society. The Grand Coulee Dam was
mentioned as an example of a project that could be shut down should it
be found at this time that in some manner the project was endangering
some endangered species. And it applies as well to those under contem-
plation or those under construction.

I hope the managers of the bill and, in fact, that each Senator will
give careful consideration to these amendments and a bill can be en-
acted acceptable not only to the Members of the Senate but agreeable
to the vast majority of the American people.

Mr. President, let me conclude merely by saying that if some amend-
ments are not pmownm& that take into consideration the human factor,
I propose to move to recommit the bill to the Committes on Environ-
ment and Public Works with instructions to the committee to consider
such amendments thereto as will give priority to the welfare of man-
kind over the protection of fish, a._._m:»w, and plants.

Mr. President, I reserve the remainder of my time.

The PresminG OFFIcer. The Senator from Wisconsin.

Mr. NeLson. Mr. President, on June 15 the Supreme Court ruled that
the snail darter is protected by the Endangered Species Act (ESA)
of 1973 and that the Tellico project in Tennessee may not be completed
and put in operation because it would destroy the habitat of the snail
darter, an endangered species.

The decision has caused a national uproar over the Endangered

Species Act. A spate of editorials have assaulted the act as unneces-
mmﬂ_w inflexible—a kind of national straitjacket. Politicians, industrial
developers, and all manner of alarmists have joined in a clamor to
strike down this monster that is stifling progress, threatening economic
growth, and frustrating our national purpose.

. As some p:oszozm wit so aptly put it, one would think that the
little 3-inch snail darter had suddenly loomed on the horizon as Jaws
IIT and was about to devour us all unless we marshal the full resources
of the Republic to strike him down.

One ?ﬁ.&w knows whether to laugh or cry or both.

What, really, is all the fuss about? Is it because the 1973 law is not
working as Congress intended ? Is the law cumbersome or ineffective
or too difficult to administer or too rigidly inflexible? The answer to
each of these questions is an emphatic “No.” The law is working very
well indeed. Much better, in fact, than any of its broad spectrum of
proponents could have hoped.

‘What have been the results of almost 5 years’ experience under the
law? In that period there have been 260 proposed Federal actions
which posed a potential and serious threat to an endangered species.
Every single case, save one, was resolved pursuant to the law in a way
that did not threaten the habitat or survival of any endangered species.
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The law has achieved exactly what Congress intended. What other
law can we think of that has so faithfully followed the legislative
intent and so effectively carried out its objective? I can think of none.

In short, not a single event, not a single episode, not a single prob-
lem has arisen during the 5-year experience under this law that fur-
nishes a valid basis for compromising or weakening the Endangered
Species Act.

It is instructive to note that those who administer the law are satis-
fied with it and oppose any change.

Now, what about that one case, the Tellico Dam and the snail
darter? :

There are several things to be said about the Tellico Dam which was
conceived of 40 years ago under circumstances, conditions and laws
which no longer exist. In sum, when all objective factors are weighed,
apart from any consideration of the Endangered Species Act or the
snail darter, the public interest would have been better served if the
project had never been started and will be better served at this time if
the project is not completed.

This conclusion is based upon an evaluation of the costs and benefits
of a dam with an impoundment compared to the costs and benefits of a
dam and a free-flowing river. This point is discussed later in my
remarks.

Thus when all the smoke has cleared we are left with the Tellico
project as the sole basis for a sweeping attack on this landmark legis-
lation which spelled out in the law our specific recognition of the vital
importance of curbing man’s recklessness against the natural world of
which man himself is a part.

In this legislation we finally recognized that we do not have the
wisdom to decide what species shall live and what species shall die. In
the last analysis this act was addressed much more to our concern
over the future of man than to our concern over anything else. .

The Endangered Species Act of 1973 evolved from 8 years of experi-
ence with other legislation that spoke to but did not adequately address
the endangered species question. By the 1950’s there was widespread
recognition that species of wildlife and flora were vanishing at an
alarming rate due to the activities and intrusions of man. Legislation
directed at a reversal of this trend was enacted in 1965 and in 1966.
While a step in the right direction, these laws, however, did not ade-
quately resolve the very serious problem. By 1973, there was general
agreement that a new and more comprehensive statute was required if
species of life that were threatened with extinction were to be saved.

Thus, in a special environmental message to the Nation in H.me.—.:paw
of 1973, former President Nixon stated that the existing law “simply
does not provide the kind of management tools needed to act early
enouch to save a vanishing species.” .

What emerged was a soundly drafted statute that had almost unani-
mous support in Congress. The law, the Endangered Species Act of
1973, provided a means “whereby the ecosystems upon which endan-
gered species and threatened species depend may be conserved.” The
law declared that it was “the policy of Congress that all Federal de-
partments and agencies shall seck to conserve engandered species and

threatened species.”
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The heart of the 1973 act is section 7. Simply put, this section re-
quires that “all other Federal departments and agencies shall * * *
(take) such action necessary to insure that actions authorized, funded,
or carried out by them do not jeopardize the continued existence of
such endangered species and threatened species or result in the modi-
fication of habitat of such species which is determined by the Secre-
tary * * * to be critical.”

The law is clear and the intent of the Congress is unmistakable:
the highest priority is given to the protection of species of flora,
fauna, and habitat listed by the Secretary of Interiuir or Commerce
as endangered or threatened. Actions in conflict with this policy
would have to be modified. The legislative history on this point is
overwhelming and conclusive.

S. 2899 would change a basically scientific process and insert in
lieu thereof a political decisionmaking procedure. I have read S. 2899
and committee report 95-874 and I have searched for one reason to
support it on the merits of the issue. I have not found one because
one does not exist. There are a large number of political reasons to
change the law but the fact of the matter is, the law is reasonable
and 1s working well.

THE LEGISLATIVE HISTORY

The legislative intent of the Congress was clear in 1973 when it
passed the Endangered Species Act. Congress mandated that changes
in on-going Federal programs would have to be made where conflicts
with the ESA surfaced. Moreover, almost unanimous support of this
legislation was received both in the Congress and in the administra-
tion, and it strengthened the view that the nation was united and
committed to taking whatever action would be necessary to protect
our vanishing wildlife and to reverse the trend toward extinction.
The Senate passed S. 1983 on a rolleall vote of 92 to 0, the conference
report passed on a voice vote. In the House the conference report
was agreed to 355 to 4.

The requirement in the 1973 act that affected Federal departments
and agencies must modify their project or actions once a conflict arises
between an endangered or threatened species and a developmental
project is clear and explicit in both the language of the act and the
legislative history.

On December 20, 1973 the House considered and passed 355 to 4,
the conference report on the Endangered Species Act of 1973. P
H42913 of the Record contains a discussion by Congressman Dingell,
the floor manager of the bill, on just this point. Congressman Dingell
called to the attention of the House a recent Washington Post story
about the bombing by the Air Force of the nesting grounds of the
Sandhill Cranes along the gulf coast of Texas. The cranes were one
of our most endangered species. Representative Dingell clearly stated :

Under existing law, the Secretary of Defense has some discretion as to whether
or not he will take the necessary action to see that this threat disappears . . .
but the point that I wish to make is that once this bill is enacted, he or any
subsequent Secretary of Defense would be required to take the proper steps.

A further example of clear legislative intent is contained on page
14 of the House Report 93-412. This page deals with a discussion of
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the grizzly bear. Briefly, the House told the Park Service and the
National Forest Service that both agencies would have to adjust their
management programs under the provisions of this new act to insure
that the bears are not further endangered. Nothing could be more
clear and concise.

The Supreme Court’s June 15, 1978 decision in the case of Tennes-
see Valley Authority against Hill et al. contains an extensive expla-
nation of the legislative history of the law on this very point. I ask
unanimous consent that pages 19-31 of the Court’s opinion be printed
in the Record at the end of my remarks.

It is not necessary to read statement after statement into the Record
from Republicans and Democrats alike to make the point that the
ESA had strong support on both sides of the aisles. 1t seems to me
that the discussion thus far has clearly defined three issues:

First, Congress was rightly alarmed at the rapid rate that various
forms of life were disappearing from the planet; second, Congress
and the administration were determining to do something about it,
something that would have continuing force, an pwmnoeor that was
long-range and comprehensive in nature; and third, Congress created
wwmwomg_b which required all Federal departments and agencies to

e whatever action was needed to resolve conflicts with this new law.

Congress neither moved in haste in drafting this approach, nor did
it underestimate the importance of this law and the need for the legis-
lation before it was placed on the statute books. In fact, just the op-
posite is true. The ESA of 1973 was enacted because the 1965 and 1966
laws were ineffective. There was universal agreement on this point.

The Endangered Species Act of 1973 is fair, it is flexible, it works,
and it is vitally needed. There is no compelling reason to modify it.

HOW THE LAW WORKS

To demonstrate the flexibility of the law one only needs to look at
how the law has worked since enactment.

Over 4,500 consultations have been conducted pursuant to the En-
dangered Species Act. A “consultation” is defined as any question on,
communication about, review or investigation of any Federal activity
that might affect any endangered or threatened species or its critical
habitat. Consultations may be a simple 5-minute phone call requestin
information on the location of an endangered species or its critica
habitat in relation to a proposed or planned Federal project or a full-
blown investigation requiring many person-days of effort on a compli-
cated Federal action that involves a dozen or more endangered species.

_The Interior Department estimates that 90 percent of the consulta-
tions require only an hour or less and may not result in a permanent
record. There are the phone calls and personal discussions that occur
daily, even hourly, at the lowest field levels of the service.

About 5 percent of the consultations are more complicated and take
about one person-day to complete. These require minor analysis and
will usually result in a written report, letter or other communication.

The last 5 percent of the consultations are the most difficult. They
embody complex Federal activities that usually impact several endan-
gered or threatened species and their critical habitats. These consulta-
tions require anywhere from 2 or 3 to 200 or 300 person-day and effort
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and always result in an official “biological opinion” signed by a mem-
ber of the Service’s directorate.

Approximately 260 consultations have occurred where a major Fed-
eral action would adversely affect a listed species. In all but one case,
the Tellico Dam, the consultation requirement of section 7 worked.
Two other cases were litigated. The second case was National Wildlife
Federation et. al. against William Coleman, Secretary of Transporta-
tion. An out of court settlement was reached. The DOT was funding
a project in Mississippi, Interstate 10, which would have disturbed the
nesting area of the sandhill crane. The interchange that would have
caused the problem was relocated. The final case was Sierra Club
against Robert Froehlke, Secretary of the Army, the so-called Indiana
Bat case. The court in this instance held that the planned construction
of the Meramec Park Lake Dam by the Corps of Engineers would not
have harmed the population of the Indiana Bat.

By negotiations involving 260 major actions, the ESA has blocked
only one project, the Tellico Dam in Tennessee, a project that should
never have been started in the first place. According to the Fish and
Wildlife Service there are no Tellicos in the future of the 1973 Act.
There are no irresolvable conflicts that cannot be settled pursuant to
section 7 of the law. One bad project is too little of a reason to justify
such a massive change in the law.

THE COMMITTEE REPORT

The committee report makes two arguments why an inter-agency
committee is needed to resolve possible conflicts between the purposes
of the Endangered Species Act and other federally authorized pro-
grams, projects, and actions,

First, the committee states on pages two and three of the report that
#(T)estimony received by the Committee indicates that a substantial
number of Federal actions underway appear to have all the elements
of an irresolvable conflict.” When pressed, the committee staff will pro-
duce a list of 121 actions only 12, less than 11 percent, involve possible
conflicts. This is the “substantial number” the committee report men-
tions. However, Assistant Secretary of Interior for Fish, Wildlife
and Parks Robert Herbst in a June 12, 1978 letter to me refutes this
list and allegations of conflict. The letter reads:

DeAR SENATOR NELSON : Earlier this year a list of 12 Federal projects (at-
tached) that may pose “potential consultation problems” was prepared for the
Senate Subcommittee on the Environment at the request of key subcommittee
aides. It was not intended then nor is it accurate now to state that these potential
consultation problems represent insurmountable obstacles that will result in
“Tellico-like” situations after the consultations are completed. In fact, consulta-
tions have now been completed on three of these projects (Miami Jetport—Flor-
ida, Dickey Lincoln—Maine, and Osceola phosphate mining—Fiorida) and no
jeopardy to the concerned endangered species was found providing reasonable
precautions are taken as outlined in the Biological Opinions concerned.

We are confident and hopeful that no major controversy will develop with
the other projects either so long as the consultation is conducted by open-minded
people with an honest desire to accomplish the concerned project while mini-
mizing adverse effects on the critical habitats of endangered or threatened species.
We can assure the U.S. Congress that the Department of the Interior will al-
ways approach the consultation table with this point of view.

Sincerely yours, -
Bow HEeRBsT,
Assistant Secretary for Fish and Wildlife and Parks.

=
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Second, the committee report on page 3 indicates that 20,000 con-
sultations are expected in fiscal year 1979 alone. The impression is
given that the system will be swamped with paperwork, that deci-
sions will not be made on a timely basis, that a review procedure is
necessary.

It is important to note that the managers of the system are satisfied
and confident that the additional consultations can be handled in an
efficient and speedy manner. Furthermore, all these consultations
would have to take place under Culver-Baker just to satisfy the re-
quirement that good faith negotiations have occurred before any proj-
ect would be considered for an exemption from the act.

THE PROCESS OF LISTING

Currently there are 619 endangered species—439 foreign and 180
native, and 43 threatened species—17 foreign, and 26 native.

Section 4 of the act spells out the process. A species can only be
listed as threatened or endangered for any of the following reasons:
First, the present or threatened destruction, modifications, or cur-
tailment of its habitat or range; second, overutilization for commer-
cial, sporting, scientific, or educational purposes; third, disease or
predation; fourth, the inadequacy of existing regulatory mecha-
nisms; or fifth, other natural or manmade factors affecting its con-
tinued existence. These determinations must, by law, be made “on
the basis of the best scientific and commercial data.”

Furthermore, before listing a species the Secretary must consult
with: First, the affected State(s); second, interested persons or or-
ganizations, and other interested Federal agencies, and cooperate with
the Secretary of State and with the country or countries where the
species is normally found. Before listing a native species the Secre-
tary must publish notice in the Federal Register and notify the Gov-
ernor of each State where the species is found. The Secretary must
then allow the State 90 days to comment on the proposed lisfing. A
summary and explanation of all comments received must then be
placed in the Federal Register.

TELLICO VERSUS THE SNAIL DARTER

There appears to be widespread misunderstanding about the Tellico
Dam project. Contrary to popular opinion, the major purpose of the
project is neither flood control, nor navigation improvement, nor
even electric power generation, It is real estate speculation. Tellico is
a gigantic, hundred-million-dollar-plus, Government owned and op-
erated recreational and industrial land development scheme. Accord-
Ing to recent figures released by the TVA, more than 57 percent of
all the project benefits would be derived directly from recreation and
industrial shoreline development. Not very many people realize this;
it has been a well-kept secret.

Of the $109 million invested thus far only $22.5 million has been
spent on construction of the dam; $8.9 million of this amount is labor
costs.* Other expenses for the Tellico project include:

*By far the most important purposé of the Tellico project s recreational
development not flood control, hydroelectric am..o;:o:.vﬁm. r mal and industrial
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Million
Land (all of which was acquired under threat of eminent domain)_____ $25.7
Road construction through valley and project area adjustments__________ 42.5
Overall project administration and supervision 15.4
Channel work on canal, public use facilities 12.1
Other expenses—miscellaneous 12.9

The Federal Government has now condemned from private land-
owners 38,000 acres of land, the majority of which is prime agricul-
tural farmland. TVA is the largest real estate firm in 'T'ennessec. Tel-
lico was never formally authorized by Congress. TV A, operating under
emergency authority dating back to the New Deal planned the proj-
ect for completion before World War IL It got sidetracked for a
while but the plans were never changed. It is interesting to note that
TVA is also the only Federal water resources development agency
that can condemn more land than it actually needs for a project, spe-
culate with the value of that land, and then resell the land they have
condemned to the public at a vast profit from the Government. This is
not sound management, it is a “legalized” grand theft of the public.

Only the estimated $700,010 per year from the sale of 22,000 acres
of land over the project’s 50-year economic life keeps the Tellico pro-
gram marginally afloat. A cost-benefit ratio has not been updated for
over a decade. This again is unique to TV A because the Corps of Engi-
neers, for example, updates their cost-benefit ratios annually.

The fact of the matter is that the land, the 38,000 acres already ac-
quired by the Federal Government, and the value of the agricultural
productivity of the farmland is worth more today than all of the esti-
mated benefits of the Tellico project.

Tellico simply is a water resources dinosaur that Congress should
have made extinct years ago. It is one species that unfortunately is not
threatened or endangered, but nonetheless, it is a species that Congress
should wipe out.

The absurdity of this project just goes on and on. In order to add
200 million kilowatts of additional generating capacity, to produce
$3 million in additional revenue to a system TVA proposed to destroy
farm production estimated by the TVA to yield between $29.5 and
$52 million a year. In order to create a 14,000-acre lake for flat water
recreation, TVA proposed to flood this prime agricultural land despite
the fact that, mnaozms to the GAO, there are right now 22 major,
underutilized lakes S:mmb a 60-mile radius of the Tellico site.

TVA proposed to do all this in the name of progress, The key word
in this sentence is “proposed”—past tense. TVA no longer advocates
completing this boondoggle. Under the chairmanship of Dave Free-
man, reason has been restored. TVA is now working with the Interior
Department and is negotiating pursuant to section 7 of the 1973 act.
TVA now realizes that the Tellico lands are worth more dry than
if they were inundated under approximately 18 feet of water. Tellico,
including the sunk costs in the dam which are minimal is worth more
to the Federal Government, worth more to the people of Tennessee, the
way it is today.

The strong tradition of pork-barrel politics has raised the battle
cry, “Amend the Endangered Species Act.” The battle cry shouted in
return ought to be something along the lines of, “You have got to
be kidding.” Unfortunately, they are not kidding. The proponents of
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these highly capital-intensive, environmentally destructive, and eco-
nomically wasteful projects have seized upon nwm Tellico and the snail
darter to attempt to deal the Endangered Species Act a crippling, if
not fatal, blow.

The Interior Department has stated publicly that there are no more
Tellicos in the future of the Endangered Species Act. There is not one
project that might have a conflict with the act whose importance to
the Nation is so overwhelming that this great country would suffer if
it were not built as presently designed. The “horrible hypothet”
painted by opponents of the ESA and the media does not exist, It is
popular with the media to repeat that the law is too rigid, too in-
flexible but they cannot present one case where the law, in practice, has
w3<o= to be rigid. They cannot cite one example where a change may

e justified.

%wo great irony of this issue is that a careful reading of the Culver-
Baker amendment and S. 2899 leaves one with the conclusion that
Tellico is not even eligible for consideration by the committee S. 2899
would create,

Tellico fails on two grounds. First, TVA has not, until very re-
cently, conducted any negotiations with Interior. The consultation
process will have to be carried on in good faith before Tellico becomes
an “irresolvable conflict.”

Second, the committee report clearly states that :

The criteria expressly mandate that the balancing . . . is between benefits
of proposed federal actions and benefits of alternative courses of action,

Given David Freeman’s testimony before the House Subcommittee
on Fisheries, Wildlife Conservation, and the Environment on June 23,
1978, the benefits of modifying the project clearly outweigh the bene-
fits of the proposed action, the completing of the dam and the filling
of the reservoir.

Progress has not been halted and we can thank the snail darter for
saving this Government and its hard-pressed taxpayers tens of mil-
lions of dollars. It is fear and ignorance that are the driving forces
behind this change in law, not fact and reason.

THE CULVER-BAKER AMENDMENT

A careful review of the 414-year history of the Endangered Species

Act of 1973 demonstrates beyond any doubt that, on the merits of the
issue, there is no basis for a change in the law. In fact, the arguments
that support a straight 3-year reauthorization are overwhelming and
conclusive,
. Those who have authored and support S. 2899 are perfectly sincere
In their concern about the reckless and irresponsible attacks on the
1973 law that are now being made by groups like the chamber of
commerce. These organizations simply wish to destroy this vital pro-
gram. The supporters of S. 2899 perceive that the politics of the issue,
rather than the merits of the argument, require a modification of the
law in order to secure reauthorization of the act. If they are correct,
then the law will have to be amended. And, S. 2899 is a better and
more carefully drafted modification than any other approach intro-
duced thus far.
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However, it seems to me, that if the politics are going to force a
change in the act, some alteration of Culver-Baker, modifications that
lessen the degree of violence S. 2899 imposes on the law, are required.

First, S. 2899 will encourage rather than discourage Federal agen-
cies and departments to flout the basic purposes of the act, the protec-
tion of endangered species. The fact that the present law requires
modification or termination of an action as the only alternative when
# species or its habitat are endangered is a compelling inducement to
work out a solution. That is the history of the act. 1f, however, an
agency believes it can persuade the committee to grant an exemption,
the consultation process becomes a charade. Yes, they will talk to one
another, but as long as there is an opportunity for business as usual,
there will be a desire to fight for one’s project.

Second, S. 2899 only requires a simple majority decision on the ques-
tion of whether or not the consultation process W_Wm been carried on in
mooom faith. This decision must be made before a project is eligible to

considered for an exemption. Since the heart of the bill is the con-
sultation process and since a 4-3 vote on this point triggers the review,
a change in the Culver-Baker amendment is necessary to insure that
the consultation process is not undermined. Such a change is required
by amendment No. 3132 which requires a unanimous decision by the
committee on whether the consultation process has been carried on in
good faith.

Third, the exemption program under S. 2899 is available to all
projects regardless of their stage of planning, design, or construction.
I believe that an exemption should only be available to actions for
which a “substantial and irretrievable” commitment of resources has
been made prior to the listing of a species which causes a conflict as
endangered or threatened. All other projects or actions in their feas-
ibility or design stages ought to be required to comply with section 7
om the law as currently enacted. Amendment No. 3132 makes this
change.

Fourth, one of the grounds for granting an exemption would be if
the committee determined that there was no “reasonable and prudent”
alternative to the proposed action. This terminology has no legal
meaning and the committee report makes no attempt to define what is
“reasonable and prudent.” On the other hand, the term “feasible and
prudent” has been construed by the Supreme Court to mean “consistent
with sound engineering.” This definition grew out of the Overton
Park against Volpe case. “Feasible and prudent” is a known standard
and if S. 2899 is adopted, as drafted, the Congress will be telling the

courts that it is establishing a new standard for review, a standard
that, it is my judgment, is far more vague and weaker than the known
legal definition of “feasible and prudent.” Moreover, a very large ma-
jority of the key terms in S. 2899 are undefined and will certainly in-
vite litigation. In considering the grounds for an exemption, I believe
the Congress must be very careful and it, not the courts, should decide
what are the ground rules. Amendment No. 3132 makes the change toa
known standard of law.

Fifth, an action may also qualify under S. 2899 for an exemption if
it is of “national or regional significance.” Again, the term “regional”
is not defined by the committee. What does it mean? No one knows.

w
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Regardless of intent, it seems to me that if we are to grant exemptions,
then actions or projects that are of national significance should qualify.

Almost anything can be construed to be of “regional” importance.
The Congress, in drafting the KSA, wisely decided to give the protec-
tion of endangered species and habitat the highest national priority.
It makes no sense to undermine a national program with regional
actions, The words “or regional” should be dropped. This would be
accomplished by amendment No. 3132.

Sixth. S. 2899 imposes an unfair and unreasonable limitation on
citizen suits by requiring that parties wanting to file litigation to chal-
lenge decisions made under S. 2899 give 60 days notice. If this lan-
guage is enacted, a decision to exempt an action could not be stopped
by tue issuance of an injunction for 60 days. This is more than enough
time to allow an agency to complete the action before judicial review
of the decision can take place. Amendment No. 3132 would correct this
problem by waiving the 60-day notice requirement for all suits that
challenge the decision of the interagency committee.

We as a nation have made a fundamental, commitment to environ-
mental quality. We are investing tens of billions of dollars to improve
and enhance our environment. The programs are broad and widely
supported by the public. Finally, we have a President who under-
stands the problem and has proposed a constructive series of water
policy reforms. We have a Secretary of the Interior who says that the
days of “rape, ruin, and run” are over. And yet, we seem to be pre-
pared, as a Congress representing the entire Nation, to substantially
weaken a vital program because one or two States have projects that
they want completed regardless of the consequences.

So, what we are really left with is a political argument that a good
law, a law that is working well, doing the job Congress and the Presi-
dent intended, should not be changed because some Members of Con-
gress believe that some day, something unknown may occur, moSmawEm
that no one can point to now may E%E: that may threaten a por
barrel project or an action by the Federal Government that, judging
from nWm history of the act, can be avoided in the first place. .

It is for this argument, and this argument alone, that the Senate is
today debating S. 2899. L

Mr. Stennis. I shall not offer an amendment nor seek disposition of
my amendment tonight. ) .

Mr. President, I filed last week amendment No. 3097 to this pending
matter and now for the purpose of clarification and some modification
I wish to change that amendment and modify to the extent as reflected
by this amendment that I hold in my hand and may send to the desk,
if that is in order. )

The Preswing Orricer. Without objection, the amendment will be
so modified. ) .

Mr. Sten~1s. Mr. President, this does not disturb the order previ-
ously granted for an hour and a half of debate on this amendment;
is that correct?

The Presipine Orricer. That is correct. .

Mr. StENNIs. Mr, President, I thank the Chair._

Mr. President, this amendment, as numbered, is proposed on vmrs_.m
of myself and Senators Eastland, Garn, Hatch, Laxalt, Young, Curtis
and Goldwater.
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This amendment differs but slightly from amendment No. 3097
which I offered on June 28, and I would like to explain those
differences.

First, the amendment would substitute for the words “to the extent
feasible” proposed by my previous amendment the words “insofar as
practicable and consistent with their primary responsibilities.”

Second, I propose to add a new subsection (c) to make it clear be-
yond question that any action carried out in compliance with sub-
section (a) of the proposed amendment to section 7 shall not be deemed
to be a violation ow either section 4(d) or 9(a) of the act. Both of these
subsections contain prohibitory language and I think it is wise to add
this new provision,

Finally, this amendment makes certain technical corrections to as-
sure that the amendment is keyed to pages and lines of the bill reported
by the committee which is now before the Senate rather than the bill
as introduced.

The basic purpose and thrust of my amendment No. 3097. In that
respect, there is no change.

Mr. President, before I discuss my amendment I want to point out
that the committee and I are in agreement on the proposition that an
amendment to the Endangered Species Act is needed to provide some
flexibility in its administration. We disagree as to how this should be
done and as to the degree of flexibility needed. I will briefly discuss
why I believe that the committee proposal is not the answer to the very
real problems with which we are confronted.

The committee bill proposes to set up a seven-member Endangered
Species Committee with the power to grant exemptions to the protec-
tion afforded to endangered species when an irresolvable conflict exists
between the sponsoring agency and the Fish and Wildlife Service, or
the National Marine Fisheries Service. The committee would be com-
posed of the Secretary of the Interior, the Secretary of Agriculture,
the Secretary of the Army, the Secretary of the Smithsonian Institu-
tion, the Administrator of the Environmental Protection Agency, the
Chairman of the Council on Environmental Quality, and the Gover-
nor of the State involved. In order to grant an exemption at least five
of the seven members would have to agree.

This committee process is cumbersome and unwieldly, and promises
delay on its face. These are high level officials and it would be difficult
to assemble all of them, or even all of their designees, and this is what
the bill requires. The committee process which the pending bill pro-
poses could mean a slow and lingering death to many worthwhile and
needed projects. A very pertinent ronsideration is that the committee
could be absolutely overwhelmed by the number and variety of cases
presented to it. This could very well prevent it from making a decision
within 180 days as the bill would require.

Equally important are the stringent requirements laid down before
a8 proposed action could be exempted. For one thing an exemption
must be approved by at least five of the seven members. As a pre-
requisite to granting an exemption these five members must find : First,
that there is no reasonable or prudent alternative to the proposed ac-
tion; second, the action is of regional or national significance; and
third, the benefits of the proposed action clearly outweigh the benefits
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of alternative courses of action that are consistent - with conserving the
species or its critical habitat. . .

There are very heavy burdens of proof to be carried by a sponsoring
agency. They are particularly heavy when the requirement of five af-
firmative votes and the composition of the committee is added. The
Administrator of the Environmental Protection Agency and the Chair-
man of the Council on Environmental Quality are professional en-
vironmentalisis. It is hard to conceive of them voting for an exemption.
The same thing would apply to the Secretary of Interior since in most
cases he would be asked to overrule one of his own agencies. Even if all
other committee members voted for an exemption, and this is highly
doubtful under the stiff requirements laid down, the exemption would
be denied by one vote. The committee setup appears to me to be an
institutional veto.

What my amendment proposes to do, by contrast, is to put into the
law precisely what the Senate was told was its purpose and intent
when it passed the act in 1973, At that time former Senator Tunney,
the sponsor of the bill, said :

(A)s I understand it, after the consultation process took place, the Bureau of
Public Roads, or the Corps of Engineers, would not be prehibited from building
a road it they deemed it necessary to do so.

He also told the Senate:

(A)s I read the language there has to be consultation. However, the Bureau of
Public Roads or any other agency wculd have the final decision as to whether a
road should be built. That is my interpretation of the legislation at any rate.

My amendment puts explicitly into the law just what Senator Tun-
ney 1n 1973 said the law meant. Indeed, it goes further by setting down
standards for the sponsoring agency to follow with respect to projects
involving the protection of endangered species. It provides that the
sponsoring agency “shall balance the social, cultural, economic, and
other benefits to the public if such action is carried out as planned
against the esthetic, ecological, educational, historical, recreational, or
scientific loss to the public which would occur if such species were to
become extinct.” It seems to me that these are the appropriate and per-
tinent factors to be balanced by the agency in determining whether a
planned action should be modified, mam&.ma. or terminated.

There is nothing radical or unusual about this proposal, Mr. Presi-
dent. It is parallel to the procedure followed under the National En-
vironmental Protection Act of 1969. Under that legislation the spon-
soring agency makes its own study and investigation and, after re-
ceiving the comments of other agencies and interested parties, makes
a decision on whether to proceed with the project, to modify it or to
abandon it. In so doing, it must balance the need for and worth of the
project against the environmental consequences which would result if
the project was completed.

In addition, my amendment contains two grandfather provisions
while the committee bill contains none. The first would prohibit a
wgu.mae from being halted if it was more than 50 percent complete

ased upon the amount expended. The second would provide that the
act should not apply to any project under contract or for which con-
struction funds had been appropriated as of the date of enactment of
the original law.
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I am not going to discuss the Tellico Dam case in detail again. I do
want to point out that, under the Supreme Court’s decision, the closure
and operation of the dam was halted even though it was more than one-
half completed when the Endangered Species Act was passed in 1973
and more than $105 million had been invested in it at the time of the
injunction by the Circuit Court of Appeals.

understand also that the Dickey-Lincoln Dam, a Corps of Engi-
neers project in Maine, was and perhaps still is threatened because of
the existence of a useless plant known as the Furbish lousewart.

The Florida Everglades Jetport is in an uncertain status because,
after a tentative site selection and the expenditure of well over $1 mil-
lion in studies and environmental monitoring, the nomadic Florida
Everglade Kite, an endangered species, migrated into the area.

There are many other cases that could be cited. I mention these be-
cause they illustrate the absurd and unreasonable results which can
come about under the existing law as construed by the Supreme Court.
The same results would be both possible and probable under the com-
mittee system recommended by the pending bill and that is why I be-
lieve my approach is far more preferable.

Let me emphasize, so that we do not lose sight of it, that this law
and its potential impact is not limited to Federal projects. It applies
to any project, Federal, State, municipal, or private, which is sup-

orted by Federal funds, including grants or loans, or which requires

ederal approval by licensing, permitting or otherwise. The scope of
the reach of the law must be recognized before its potential impact is
fully understood.

Asthe law now stands, any Federal project, or any project involving
Federal action, even though it involved the highest national interest,
could be stopped cold if it impacted on the most insignificant, most ob-
scure and most worthless plant or vertebrate. This would still be en-
tirely possible under the bill reported by the committee.

The Fish and Wildlife Service has estimated that there may be as
many as 1 million species and subspecies of animals and plants entitled
to protection under the law. It is conceivable then that virtually every
river, stream, hillside, and field may contain a unique species or sub-
species of life. Therefore, it is possible that virtually any project could
be stopped in its tracks if the opponents just look hard enough for a
unique animal or plant in the area, You may be sure that they will do
so.

There is some suggestion that the Endangered Species Act is being
used, not primarily to protect plants or animals, but to stop contro-
versial projects which cannot be stopped in any other way. There is
also a suggestion that the act’s supporters are deliberately keeping
a low profile for the time being. The committee report states:

It has also heen brought to the committee’s attention that the General Ae-
counting Office suspects, but has not confirmed, that the Fish and Wildlife Serv-
ice has refrained from listing species which may pose a conflict with a Federal
action, for fear of provoking Congress into weakening the protective provisions
of Section 7.

I fully support legitimate ecological and environmental concerns.
However, I believe that in passing the Endangered Species Act we
inadvertently unbalanced the scales unduly. We must redress the sit-
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uation and enact legislation which does not unnecessarily and unrea- .
sonably hamper progress, growth, and development. We must accom-
modate people and their needs as well as the environment and its
needs. What is needed is a balanced and flexible decisionmaking proc-
ess under which all important and relevant factors are weighed be-
fore the final decision. My amendment provides this. I urge the Senate
to adopt it.

Mr. President, let me point out here that this is a grave and far-
reaching matter. For several years it has been my privilege to serve
as chairman of the Appropriations Committee on Public Works
throughout the 50 States, and this matter and the question of added
costs has arisen time and time and time again just on these items,

Mr. President, may we have order, if not in the Senate at least
down here at the bar. .

I warn now that the carrying out of this proposal already in the
law, and confirmed by the Supreme Court of the United States, is
heading for the expenditure of hundreds of millions of dollars, and
I will give some illustrations of that when I address this Chamber
later on this amendment,. .

So we have just begun to hear, Mr. President, what the potential
of this amendment carries. I am not seeking the repeal of the law.
I am not critical of the Supreme Court of the United States for its
decision on the law as written by Congress. I think the Court was
exactly right. They did give it a very rigid interpretation, but Swmw
were totally right in their interpretation of the meaning of the words
that Congress used.

If there ever has been anything thrown back into the laps of Con-
gress with force, it is this opinion of the Supreme Court of the United
States. I can hear the bells ringing now that we had better do some-
thing about this, and we can do something about it without repealing
the original purposes of the act, just provide a more reasonable way
of _.gom:m an opinion or conclusion on the merits of the facts, what-
ever they may be, in these hundreds of cases that are involving, just
as certain as we are here, billions of dollars, and not just Federal
dollars, and we have none to spare, but in the field of private enter-
prise, construction of most any kind.

I believe with the already accumulated list of what I understand
are several thousand endangered species that have been found by the
official authorities, that many, many, many more of them will be
found, and the tenor of a great deal of these og:ouﬂam is very obvi-
ously not concerned about the endangered species but to stop the
project.

It has been a long, long time since Congress intentionally stepped
in and deliberately w:_om and cut off and discontinued one of its
own projects, this Tellico Dam, where we had already spent more
than $105 million.

I thank the Senator from Iowa for yielding me the time.

Mr. Cuarre. Mr. President, no species, not even man, exists inde-
wgmc:zw of all other species, The value of a healthy, balanced eco-
system should be obvious, but sometimes it is overlooked until it is
too late. I am talking about the need we have to preserve a diversity
of species.
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With this in mind, I must enthusiastically rise in support and de-
fense of the Endangered Species Act. This lJandmark legislation was
Congress first attempt to recognize and deal with the threat posed
by man’s activities on a growing number of species. The legislation
was enacted to first, protect ecosystems upon which endangered and
threatened species depend and second, to provide a program for the
conservation of such species themselves,

The many forms of life on our planet represent millions of years
of evolution and diversification. These species have each gone through
an evolution process in which they have established intricate interde-
pendent relationships which can be of critical importance to their
survival. .

The act recognizes that it is only through the ability to provide
protection to a full spectrum of plant and animal life that we are
able to provide protection to any particular species. In other words, if
we want to perserve species such as the peregrine falcon, the bald
eagle, and the grizzly bear, we must also preserve the network of life
upon which they depend.

At the same time that we have started to appreciate the potential
value of species and the complex life support systems they provide,
we have also witnessed an accelerating rate of their extinction or dis-
ruption. Widespread disturbance of habitats and overexploitation
of the environment are the major causes of this problem. But we can
avoid many of these extinctions and endangerments by protecting a
relatively small area of critical habitat and by careful development of
land and water-use projects.

Mr. President, in the committee I fought to preserve the act as it
was originally enacted, but I was not successful. I support efforts to
preserve that act here. But, Mr. President, I cannot refrain from
commenting on one particular amendment that concerns me. That is
the amendment that is supported by the distinguished Senator from
Mississippi (Mr. Stennis). That amendment, T believe, would prevent
the Endangered Species Act from moEoism either of its principal
purposes. I say this because Senator Stennis’ amendment would pre-
empt the consultation process created under section 7 of the act.

Section 7 requires that Federal agencies consult with the Fish and
Wildlife Service when their proposed activities or programs may
affect a listed endangered species. This does not mean that flexibility
is thrown to the winds. The new regulations published by Fish-and
Wildlife Service for section 7 recognize that consultation procedures
must be sufficiently flexible to accommodate the myriad of activities
that are authorized, funded or carried out by the Federal Govern-
ment.

Conflicts between the Endangered Species Act and other Federal
activities are being resolved through this administrative process. The
result of consultation is that in almost all cases Federal agencies have
found that for both proposed and ongoing projects, modifications
or alternatives can be designed which avoid conflict with the Act. Sen-
ator Stennis’ amendment fails in my judgment to recognize this fact.
It seeks to avoid conflicts by outright exemptions from the act for
large classes of projects. This appears to me to be stopping the con-
sultation effort before it even has a chance to begin.

?I!
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Senator Stennis’ approach has a number of shortcomings which
will most certainly result in unnecessary destruction of endangered
species and habitats critical to their existence,

First, the amendment changes present law by providing that in
cases where conflict between the Endangered Species Act and a Fed-
eral activity occurs, that the construction agency itself should decide
if the project should be modified or terminated. Mr. President, each
one of my colleagues is fully aware of the commitment that many
line agencies have to the completion of proposed projects, in many
instances with less than appropriate attention to other important fac-
tors such as endangered species. They want to get the projects built.
To allow a single agency head to determine the advisability of de-
stroying a species or completing the agency’s project as proposed,
seems a bit like putting the fox in charge of the henhouse.

The amendment also contains two grandfather clauses. The first
would exempt any project at the 50 percent stage of completion from
having to meet any of the requirements of the act. The second would
exempt any project which was under contract or otherwise underway
as of the date of enactment of the law.

It might be noted first that grandfathering of any sort makes no
distinction between species. Thus, grandfathering, I believe, would be
an unacceptable approach to resolving conflicts under the Endangered
Species Act for those critics of the act who believe that values can
be placed on different species. Under the grandfathering clauses of the
Stennis amendment, eagles, wolves, whooping cranes—in other words,
all those beautiful species that seem to draw people’s attention—are
just as much in jeopardy as are some of the lower life forms. Even
the act’s most vocal critics, I do not believe can possibly intend such
a result. This is too high a price to pay for a Federal project in the
minds of almost everyone,

The exemption of all activities that are 50 percent complete seems
to completely ignore the history of the consultation process. If a pro-
ject can be modified to avoid harm to an endangered species or the
critical habitat necessary to the species’ survival, then the modifica-
tion should be given every opportunity to succeed. The consultation
process has indeed been successful in helping agencies design and
carry out modificatious in a number of ongoing projects. An outright
exemption of projects through grandfathering provisions is a path
that the Senate ought to avoid in this legislation.

The second type of grandfathering that is proposed in the Stennis
amendment is perhaps perilous as _wpm as the first. This approach
would exempt from the act any project which was in any way oﬁmombm
in 1978. The language in the amendment is “or otherwise underway.”
What exactly does “otherwise underway” mean? It could be defined
by the courts to signify congressional intent that all the thousands of
Federal activities, good or bad, that have been proposed over the
years, are above the Endangered Species Act requirements. The sheer
number of Federal activities involved in this type of exemption is
staggering.

Even if an objective analysis shows the benefits of saving the spe-
cies, Senator Stennis’ amendment would deny the act’s application to
a broad range of activities that by any reasonable criteria ought to
give consideration to the protections provided by the act.

89-690 0 - 82 - 64
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The Stennis amendment jeopardizes the workability of the Endan-
gered Species Act. The amendment should be opposed. It undermines
one, if not the most important, aspect. of the act * * * the consulta-
tion process. In addition, the grandfathering provisions do no less
than insure that endangered species considerations will not be brought
to light in the vast majority of Federal activities.

. For these reasons, Mr. President, I oppose the amendment which
1s being proposed by Senator Stennis and would ask each of my col-
leagues to oppose it.

[From the Congressional Record, July 18, 1978)

SeNATE CONSIDERATION AND PAassace or S. 2899, Wit AMENDMENTS
(Continued)

EnpANGERED SPECIES ACT AMENDMENTS oF 1978

The Presiine Orricer. Under the previous order, the Senate will
now resume the consideration of legislative business, and proceed to
the consideration of S. 2899, which the clerk will state.

The assistant legislative clerk read as follows:

A bill (8. 2899) to amend the Endangered Species Act of 1973 to establish an
Endangered Species Interagency Committee to review certain actions to deter-
mine exemptions from certain requirements of that act should be granted for
such actions.

The Presioine Ofricer. The bill is under a time limitation. Who
yields time?

Mr. Stennis. Mr. President, I yield myself 2 minutes.

The Presipine Orricer. The Senator from Mississippi.

Mr. Sten~is. Mr. President, I seek recognition for the purpose of
calling up an amendment.

Mr. President, what is the pending business before the Senate?

The Presming OrFicer. The pending question is S. 2899.

AMENDMENT NO. 3097, AS MODIFIED

(Purpose: To require that social, cultural, economie, and other benefits to the
public be considered prior to stopping certain Federal actions)

Mr. Stennts. Mr. President, I call up my amendment which was
offered yesterday in modified form, and which had some debate
thereon. There 1s an agreed time on the amendment, Mr. President.

The PresipiNG OFricer. The amendment will be stated.

The assistant legislative clerk read as follows:

The Senator from Mississippi (Mr. Stennis), for himself, Mr. Eastland, Mr.
Garn, Mr. Hatch, Mr. Laxalt, Mr. Young, Mr. Curtis, and Mr. Goldwater, proposes
amendment No. 8097, as modified :

On the first page, beginning with line 5, strike out all through line 5 on page 14
and insert in lieu thereof the following :

“SEC. 2. (a) Section 7 of the Endangered Species Act of 1973 Is amended
(1) by inserting immediately after ‘insure,’ comma and ‘insofar as practicable
and consistent with their primary responsibilities, and (2) by adding im-
mediatedly after the period at the end thereof the following: ‘In any case in-
volving a determination by an agency head as to what extent, if any, such
action authorized, funded, or to be carried out should be modified, delayed,
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or terminated in order to assure, to the extent feasible, that such actions do not
Jjeopardize the continued existence of such endangered or threatened species or re-
sult in such destruction or modification of such critical habitat of such species,
such agency head shall balance the social, cultural, economic, and other bene-
fits to the public if such action is carried out as planned against the esthetic,
ecological, educational, historical, recreational, or scientific loss to the public
which would occur if such species were to become extinct ; but in no event ghall
such agency be precluded by reason of this Act or any other law from carrying
out any such actions involving the construction or other establishment of any
project or part thereof, without regard to whether or not such action jeopardizes
the continued existence of endangered or threatened species or would result in
the destruction or modification of critical habitat of such species, if such project
or part is at least 50 per centum completed based upon the amount expended.

“(b) The provisions of Endangered Species Act of 1973 shall not be applicable
to any project under contract or for which construction had been appropriated
as of the date of the enactment of such Act.

“(c) No action authorized, funded, or carried out in compliance with sub-
section (a) by a Federal department or agency shall be deemed to be a violation
of section 4(d) or 9(a).”

On page 14, line 6, strike out “Sec. 4.” and insert “Skc. 3.”.

On page 14, line 23, strike out **Skc. 5.” and insert “Src. 4.”

On page 15, line 1, strike out “sections 6 and 7” and insert “section 8",

The Presming OrFrIcer. The Senator from Mississippi.

Mr. SteNNIS. Mr. President, I yield myself 10 minnutes, and T may
yield myself more time before T yield the floor., .

Mr. President, as the Senator from Iowa has said, this is an im-
portant amendment. The basic proposal is a committee amendment
that would not only extend the operation of the law, which would
otherwise expire in September of this year, but the committee amend-
ment proposes to modify the substance of the law and set up a spe-
cial committee to pass upon questions relating to endangered species.

My amendment is really directed to the committee amendment and
proposes to amend it along these lines, it being based on the Supreme
Court decision, as well as the present law, in the Tellico Dam case in
Tennessee. Even though it was 90 percent complete, a $116 million dam
project, with about $100 million having been spent on it, and it being
half completed when the original law was passed, nevertheless the
Court held that, under the language of the present law, which the
committee would propose to extend, with some modification, construc-
tion would be brought to a complete halt and stopped. Under the lan-
guage of the law, the Court had no alternative. .

Mr. President, in spite of the facts in that case being contrary, it
seems to me, with all deference, to the rule of practical commonsense, I
think the conclusion reached by the Court is the only one it could have
reached under the wording of the law. It left no discretion and no prac-
tical alternative, really, once the facts about critical habitat of endan-
gered species being destroyed were developed. This magnifies the situa-
tion and demands that despite the good purposes and the high motives
of preserving endangered species—animal life, plant life, whatever it
is—in spite of all the good points in favor of it, the law, as a prac-
tical matter, is just impossible and must be amended.

The committee agrees that there must be a modification, but I re-
spectfully believe it does not go far enough.

The amendment that I propose would leave intact the idea of hav-
ing a law in this field for regulation, but it would modify the law to
the extent that the head of the sponsoring agency would have to make




