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in Endangered Species of Wild Fauna and Flora. April 7, 1980.
Serial No. 96-D. Washington, U.S. Govt. Print. Off., 1980. 28 p.

This Committee Print reports on the conclusions and recommenda-
tions of the Subcommittee on Fisheries and Wildlife Conservation and
the Environment as a result of the oversight hearings it conducted
in July 1979 in review of the GAO report on the Endangered Species
Act and of implementation of the 1978 Amendments to the Act, and
also of its review of the Convention on Internatioral Trade in En-
dangered Species of Wild Fauna and Flora (CITES). With respect
to %m ESA, the Subcomittee noted : “The Committee believes that the
administration of the Endangered Species Act has been thoroughly
and extensively reviewed in the 95th and 96th Congresses. The Act has
been substantially amended to introduce a greater degree of flexibility
into its administration. The Committee does not believe that further
amendments of the Endangered Species Act are necessary to equi-
tably balance economic and environmental concerns.” With respect to
CITES, the Subcommittee noted a number of institutional and pro-
cedural problems with respect to U.S. trade policy in endangered and
threatened species. The Committee noted the changes made in the
ESA regarding U.S. management and scientific authorities vis-a-vis
CITES and expressed its hope the increased accountability addressed
by the 1979 amendments to the Act would enable the Secretary of
the Interior to “restore order to the program for regulating trade in
endangered and threatened wildlife.”

e b

Part VII

UNOFFICIAL CODIFIED VERSON OF THE ENDANGERED
SPECIES ACT OF 1973, AS AMENDED THROUGH DECEM-
BER 31, 1980*

. . Reprinted With Per-
1 Source nmental Law Reporter, April 1980 : 41823-41833
mission N.BL18 URC s 1535 (h) (1) (21 and (3) [ESA §6(b) (1) (Z) and (3) ] was e e
subsequent to publication of this ELR version, by Publlc Law 96 vide 8 completely
amendment was incorporated in this ELR text by CRS, In e:_m_. 3:_%—.%4 P
up-to-date codified version of the Act through the end of the 96th Congress.
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m dangered Species Act of 1973
g a__ c.mmo. §§1531-1543

4 o E-N___Eno-‘?n_ﬂ-:g of purpases and policy

b giso [ESAD
. Definitions
g, ESA d species and species
7 (a) Generally .
{(b) Basis for determinasions

* List:

Xy ﬂ“ Prottive egulasions

" 4 (g) Sirilarky of appearance cases

. -I-E.ou...ﬁ

F N“ Agency guidelines; publication in Federal Register; scope; proposals
and notice and ity for

§ i [B3AS)
' Land acquisition

Review of State programs
Mﬂ“ Conflicts between Foderal and State laws
® ._.-lE.a-

Regulstions
.avv- Authorization of appropriations

'm and conteats of exemption
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§1538. (ESA #51

Prohibited acts
(8) Generally
() Specics heid in captivity of controlled eavironment
(c} Violation of Convention
(d) Imports and expory

(2} Permits

() Hardship exemptions

{c) Notice and review

(d) Pecmit and exemptioa policy

(e} Alaskan natives

(N Pre-Act species parts ion and
certification; regulstion: validity of saies contract; separability of

isions; renewal of i iration of rencwal

certification

(g) Byrden of proof

(h) Certain antique articles; port

for return of articles §
i) Tellico und Grayrocks Projects; design and operation of Missouri
Basin Power Project

§1540. [ESA I

Penaltics and enforcement
{a) Civil penalties
(b) Criminal violations
{c) District court jurisdiction
(d) Rewards
(¢) Enforcement
(N Regulations
{8) Citizen suits
() Coordination with other laws

§134), [ESA§12)

Endangered plants

$1542. [ESAI5]
ization of

ion for ion by
review board; convening of Board by Secretaries of Interior
f and Commerce; report (o Committee
(a) Grant of exemption
(i) Review by Secretary of State
otber international obliga
() Exemption for national secul
(k) Exemptlon decision not considered major federat action;

ions of international trealy or
of United States

¢) Committee order granting exemption; cost of mitigation and
enhancement measures; report by applicant to Council on
Environmenial Quality
(m) Noie requirement for citizen suits not applicable
(%) Judicial review ) ) .
{0} Exemption as providing exception on taking of endangered species
&) Exemptions in Presids declared disaster areas
&, @ Authorization of appropristions
< . [ESA S8
o .- g__llr.g-_ cooperation
(a) Financiai assistance
(®) Encouragement of forcign programs
(¢) Personnel
{d) Investigations
) repealed
< §153%, (ESA f8A)
Coaventioa implementation
{a) Management Authority and Scientific Authority
{®) Management Authority functions
) Sclentific Authority functions
') jonal Ce ion Advisory C
ip, agency i

§154), [ESA ST

Construction with Marine Mammal Protection Act of 1972

§1531. [ESA§2]

findings and i d policy
The Congress finds and declares that—

(1) various species of fish, wildlife, and plants in the United
States have been rendered extinct as a consequence of economic
growth and by ad concern and coa-
servation; .

(2) other species of fish, wildlife, and plants have been 30 de-
pleted in numbers that they are in danger of or threatened with
extinction;

(3) these species of fish, wildlife, and plants sre of esthetic,
logical ) hi 1 jonal, and fic value

to the Nation and its people;

(4) the United States has pledged itself as a sovereign atate in
the international community to conserve to the extent practicable
the various species of fish or wildlife and plants facing extine-
tion, pursuant to—

{A) migratory bird treaties with Canada and Mexico:
(B) the Migratory and Endangered Bird Treaty with Ja-
pan;
(C) the Convention on Nature Protection and Wildlite
Preservation in the Western Hemisphers;
(D) the International Convention for the Northwest Atlan-
tic Fisheries;
(E) the International Convention for the High Seas Fish-
eriea of the North Pacific Ocean;
(F) the Cu on Trade in End
Species of Wild Fauna and Flora; and
(G) other international agreements.
(§) sncouraging the Statea snd other interested parties, through
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Federal financisl assistance aad & systom of lnceativey, to develop and

the Natlon's beritage In fiak, wildlife, and plants.

(b) The purposes of this chapter are to provide & means whereby
the upon which end species and th apecies
depend may be conserved, to provide a program for the conservation
of such endangered species and threatened species, and to take such
stepe as may be appropriste to achieve the purposes of the treaties
and set forth in sub ion (8) of this sectiou.

(c} It is further declared to be the policy of Congress that all Fed.
eral departments and agencies shall seek to conserve endangered spe-
cies and threatened species and shall utilize their suthorities in fur-
therance of the purposes of thia chaptar.

Pub.L. 93-205, § 2, Dec. 28, 1973, 87 Stat. $84; Pub.L. 96-159, § I, Dec. 28,
1979, 93 Stac. 1225,

il lions I3 e 1830, 1338 (e 1300. and 1342
o this titie) may ‘be cited as the 'Endaa-
#red Mpecies A2t Amendments of 1973~

wons set st

Bhert Tiths of 1670 Amontment. b L.
oz §, e 1050 T viat S mes he cited
provided: “That this Act [emeadiax bee.  Act nf I97F =

§1532. [ESA§3)
Delinitions

tves and thus s ot Mmii
Jurisdiction.

{3) The term “commercial activity” meana all setivii
dustry and trade, lncluding, but not limlied to, the buying

of and for the purposs of ! -
tatiug such buying sad sslling: Provided, Nowever, That it does not
Include of by or similar cultural or

bistorical organizations.
(3) The terme “‘conserve”, “conserving”, sad “‘conservat!

aary to briog any emdangered species or threatensd apec
point at which the messures provided pursuant to (his chapter are no
loager necessary. Such methods and procedures include, but
limited to. all

and msintenance, propagation, live trapping, and ¢,

In the

Scosystem cannot be otherwise reileved, may include regulated taking.
(4) The term means the on

Trade in Endangered Species of Wild Fauna and Flora, algned on

March 3, 1973, s0d the appandices thereto.

8 apecific areas within the geographleal ares occupied
pecies, &t the time

physical or
of the species and (1I) which may require special management
consideraticoa or proteeti and

the specles at the time it s in accordance with the pro-
vistons of section 1533 of this itle, upon & determination by the
Secretary that such areas are essential for the conservation of
the apacies.

(B) Critical habitat may be established for those species now list-
ed as threatened or endangered species for which no critfeal habitat
has heretofore been established as set forth in subparagraph (A) of
this paragraph.

(C) Except iu those by the
critieal habitat shall not include the entire geographlesl area which

vortebrate. and lacludes any part, preduct. ogg. o olfopring therest,
o the dead body or parts thereof.
{9) The term “foreign eummeree” includes, ameng other things,
any trangsction—
{A) betweea persons within eme tereign souatry;
(8) between persons In two dr mers forelgn seuntries;
(C) betwsen & parsoa within the Usited Ststes asd a perses
in & forsign country; or
(D) betwesn persoas within the Usited States, where the flad
sad wl in question are moving in Ay constry or countries
e Unlted States.
T “import” mesna to isad oa, briag lato, or introluce
Pt to land oa, bring into, or tetroduce late, any place
Subject 1o the Jurisdiction of the United Staten, whetber or mot sush
Ianding, dring

action authorized, fusded, or carried out by a Foderal agency, & oot
of circumstances under which, after consultation as required is see-
Hu- 1636(2) of this title, completion of sueh sctien would violate ses-
os
(12) The term “permit or Iicense applicant” mesns, whem weed
Wwith respeet 48 actlon of & Feders! ageacy for which exemption is
lon 1636 of this title, aay person whose applieation
for & permit or licenss has beem denled primarily be-
plication of section 1636(a) of this title ta such ageney

The term “persca” means sa Individual, corporation. part-
. trust, associatlon, or any other private entity, or aay offieer,

agent, or ot the Federal Gov-
ernment, of any State or political subdivision thereot, or of any for-

The term "plant” means any member of the piast kingdom,

diog seeds, roots aad other paris thersol,

T “SecTetary’ MeADS, sxcept as atherwise herein pro-

vided, the Becretary of the Interior or the Secretary of Commaerce as

drogram responsibilities are vested pursuast to the provisioas of

Reorgantsation Plan Numbered ¢ of 1370; excedt that with respect

to the ebforcement of the provisioas of this chapter and the Conven-

Uon ch pertain te the or of

plants, the term means the Becretary of Agriculture.

£16) The term “species” lncludes any subspecies of fish or wildlife

or plants, and anm

vertebrate fiak or
(17) The term

tats” means any of the several States, the Dis-
triet of Columbia, the Commonweslth of Pusrto Rico, Amerfean
ﬁ"‘ the .S..n.- Islsnds, Guam, and the Trust Territory of the
o,
§) the term “Stale agemcy” mesns any Siate sgency, depert-
board, or olher entity whieh is re-
for the and fon of fish, plant, or
wildlife resources within s State.

(19) The term “take" means to harass, Baria, pursus, hust, shoot,
wound, kili, trap, eapturs, or ¢ollect, or to attempt to engage tn any
such conduet.

(30) The terw “threatesed species” means any species which fa
likely to becoms ai Dgered apecies within the foressesdle future
throughout all or & lcant portion of its range.

(21) The term od Blates”, when used {a & geographieal con-
text, Includes all Stat

Pub.L. 93-20, § 3, Dec. 28, 1973, 87 Stat. 885; Pub.L. 94-359, § $, July 12,
1976, 90 Siat. 913; Pub.L. 95-632, § 2, Nov. 10, 1978, 92 Stat. 3751; Pub.L.
96-159, § 2, Dec. 28, 1979, 93 Stat. 1225,

§1533. [ESA§4)

Oetermination of andangered species and threatened species

Genernily
(a)(1) The Becretary shall by regulation determine whether any

speciea ia an endangered species or a threatened species because of

any of the following factors: .
(1) the present or th difi or cur-
tailment of its habitat or range;
(2) ilization for ial, sporting, or edu-

cational purposes;
(3) disease or predation;

€an bs occupled by the thraatened of endangered species. (4) the of existing Y or

{$) The term “endangered species’’ means any species which is in {8) other natural or factors affecting its
danger of all or a portion of its existence.
rangs other than & species of the Class Insscta determined by the
Secretary to & pest whose under the At the Ume say such regulation in proposed, the Secretary shall alse by
of this chapter would present an over and risk to the extent prudest, specify aay habitat of such
to man. Apecies which is then considered to be critieal hablitat. The requiremeat

(1) The term “Federal ugsncy” means soy department, agency,
or jastrumentality of the United States.
(8) The term “fish or wi

cluding aay migratory, non: ory, or endange
Drotaction Is slso effarded by treaty or other Internstioval agree-
meot), amphiblan, reptite, motlusk, crustacean, arthropod of other in-

of the preceding sentence shall not apply with respect to aay species which
was tisted prior to November 10, 1570.

Basis ter seterminativas
(b)(1) The Secretary shall make determisations required by swbsee-

tlom (8) of this section ou the basis of the best scisntific sad commerelat
data available 10 him after conducting a review of the atatus of tNe species
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and after conseltation, 88 appropriate, with the affected States, faterested
persons and orgamisations, other Interested Federal agoucies, and, in
cosperation with the Secretary of Stats, with the couatry or countries la
which the species concerned is normally found or whose citizens harvest
such species on the high seas; except that ia suy case which such de-
terminations Invoive resident epecies of flah or wildl
of the Interior may Bol add wuch species to, or remave such specien trom,
any list published pursuant to subsection (c) of this secticn, unless the
Becretary has first—

(A) published notice in the Federsl Register and notified the
Governor of each Stats within which such species is then known
to occur that such action is contemplated;

(B) allowed each such State 50 days after notification to sub-
mit its comments and recommendations, except to the extent that
such period may be shortened by agreement between the Secre-
tary and the Governor or Governors concerned; and

(C) published in the Federal Register a summary of all com-
ments and recommendations received by him which relate to such
proposed action.

(2) In determining whether or not any species ia an endangered
species or s threatened species, the Secretary shall take into consider-
ation those efforts, if any, being made by any nation or any political
subdivision of any nation to protect such species, whether by predstor
control, protection of habitat and food supply, or other conservation
practices, within any sres under the jurisdiction of any such nation or

* potitical subdivision, or on the high sexs.

(3) Species which have been designated as requiring protection
from unrestricted commerce by any foreign country, or pursuant to
any international agreement, shall receive full consideration by the
Secretary to determine whether esch is an endangered species or &
threatened species.

T6USCHI533 ESAHA

tions as he deems necessary and advisable to provide for the conserva-
tion of such species. The Secretary may by regulation prohibit with
respect to any threatened species any act prohibited under section
1538(a) (1) of this tif in the case of fish or wildlife, or section
1538(2)(2) of this title, in the case of plants, with respect to endan-
gered specien; except that with respect to the taking of resident spe-
cies of fish or wildlife, such regulations shall apply in any State which
has entered into a cooperative agreement purauant to section 1535(a)
of this title only to the extent that such regulations have aiso been
adopted by such State.

Stmilarity of appearance rasee

(e} The Secretary may. by regulation, and to the extent he deems
advisable, treat any species as sn endangered species or threatened
apecies even though it is not listed pursuant to this section if he finds
that—

(A) such species 30 closely resembles in appearance, at the
point in question, & species which has been listed pursuant to such
section that 1 would have ial diffi-
culty in attempting to differentiate between the listed and unlist-
ed species;

{B) the effect of this ial di is an
threat to an endangered or threatened species; and

(C) suth treatment of an unlisted species will substantially fa-
cilitate the enforcement and further the policy of this chapter.

Regulations

(£)(1) Except as provided in paragraphs (3) azd (3) of this subsec-
tlon and subsection (b) of thls section, the stons of section §53

) Except as provided in subparagraph (B), in the case of spy
D proposed by the Secretary to cSrTY out the purposes of this

(4) Ia determiaing the critieal habitat of any or
species, the Secretary shall consider the economic impact, and any other
relevent impacts, of specifylog any particular area 83 eritical habitat, sad

(i) the Secretary shall publish general notice of the proposed

{ ding the lete text of the ) in the

he may exclude any such aree (rom the eritieal habll
that the bensfits of such exclusi igh the benefita of specitying
est he deter 3
hat the failure to designate

Linte
(0 (1) The Secretary of the Interior skall publish In the Federal Regis-
ter, and from time 1o time e may by reguistion revise, a st of all apecies

determined by him or the Secretary of Commerce to be sndangered specien -

and 8 list of all species determined by him or the Secretary ot Commeree

10 be threatened species. Ksch list shatl Teter o the species contained -

thereia by sclentifie asd cOmmOR Rame oF Bames. It sny. specify with o

Federal Regiater not leas than 60 days before the effective date of
the regulation; and
(ii) if any person who feels that he may be adversely affected
by the proposed regulation files (within 43 days after the date of
publication of general notice) objections thereto and requests »
- public hearing thereon, the Secretary may grant such request, but
shall, if he denies such request, publish his reasons therefor in
the Federal Register.
{B) 1s the case of asy regulation proposed by the Seeretary to earry
purposes of this pection With respect to the determisstion and

issinvilion-!;i_el-un.._-
or (hrestened, and specify any eritten] habitst withla awch rasge.

(3) 'The Sscretary shall, within 99 daye of the receipt of the patttion of
an Interested persea under sestion E63(e) of Title §, conduet add pubdlish

lished purseant to sk (1) of this subsection, but only If he makes
and !..!F-I 3 :-ﬂ...--!ﬂ-. such persan has presentsd substantisl evi-
dence which ia his judgment warrasts such & review. Buch review asd
findisg shall be made and published prier to the Inltistion of RAy pro-
osdures under subsection (B} (1} of thls sectien.

(3) Any list in effect on December 27, 1973, of species of fish or
wildlife determined by the Secretary of the Interior, pursuant to the
Endangered Species Conservation Act of 1969, 10 be threatened with
extinction shall be republished to conform to the classification for en-
dangered species or threatened species, as the case may be, provided
for in this chapter, but until such republication, any such species 00
listed shall be deemed an endangered species within the meaning of
this chapter. The republication of any species pursusnt 1o this para-
graph shall not require public hearing or comment under section 553
of Title 5.

($) The Seerstary shall—

.b.’ssl.!—ll'li:«.!-.-i«..ic.-:
illi-tf-‘tit}!t!!il-‘gvv
(1) and which is (n effect at the time of such review; and
(B) dotermine oa he baals of such review whether aay ek
specien should—
(1) ve remeved from sueh list;
() be changed in status from sn eadsngered epecies te &
areutened specien; oF
.E.'Eil-ﬁ-‘ivg.ﬂl-“l‘l
eadangersd opeaies. .
BEask dotermination under subparagraph (B} shall be made Ia accordance
with the provisions of subsections (8} and (b} of his section.
Protestive regulottons
_ (d) Whanever any species is listed =3 & threatened species pursuant
to subsection (c) of this section, the Secretary shall issue such reguls-

r d or i.l-n;._nn::o-_v-a:-:.s
any Stste (ether them to the ). the
Secretary—
(1) not less than §0 days defors the sffective date of the reguis-
tion, shall publish—
(1) & general sotice ssé the complete text of the proposed
the Federal Register, and

7 for publication fn approi
the Federal Rugister motice referred to in clause

e actual sotice of Lhe proposed regulation (laclud-
a

ys before the effective date of
the regula o all general governments located withia or
adjacent to the proposed critioal habitat, i sey; end

(1) 1f the proposed reguiation ¢oes Bet spacifly asy eritical
Mabitat, promptly hold a public meeting on ihe proposed regu-
lation within or adjscent to the ares is which the endangered
therefor is filed with

pecifies any eritical ha
Public meeting on the Proposed regul
which sueh habitat Is jocated In ¢s
and, requested within 18 days after the which the
public mesting Is condactad, hold a public hes
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{C) Nelther subparagraph (A) or (B) of this paragraph. subsec-
tion (b)(4) of this section, nor section BB of Title § shall npply In the
case of any of the following regulation 1d a3y such regulation shall,
at the of the take sffect upon publica-
tlos of the regulation In the Federal Register:

(1) Any regulation appropriste to carry out the purposes of this
chapter which was origimally promulgated to carry out the Em-
dangered Species Comservatios Act of 1969,

L
issued by the Becretary in re-
t risk to the well-belng
of any species of fish or wildilte or ts, but only if (I} at the time
of publiestion of the regulation Ia the Federal Reglet:
publishea therein detailed ressous why such regulat! A
the oase such regulation applies to resident specise of

{
tion 1835(8)(3) (B) (1) of thls

of thia see! have besn complied with. Any

. and plants the requirements of subsection (b)(1)(A)’

serve fish, wildiite, aad plants, Including thoss which are listed as eu-

titte. To earry out such a program, the appropriate Secretary—

(1) shall utilize the land scquisition and other autherity under
the Fish and Wildlife Act of 1956, s’ amended, the Fish and
Wildlite Coordination Act, as amended, and the Migratory Bird .~
Conservation Act, as appropriate; and ’

(2) is authorised to acquire by purchase, donation, or other-
wise, lands, waters, or interest therein, and such suthority shall
”ﬂ in addition to any other land acquisition authority vested in

.

(b) Funds made avajlable pursuant to the Land and Water Conser-
vation Fund Act of 1965, as amended, may be used for the purposs of

under the suthority of this clause (1i) shall cease jo have foree aod
otfect st the close of the 340-day period (ollowing the date of pub-
Mcation unless, duriag sueh 340-day period, the rulemaking pro-
ceduren which would apply to such regulation without regard to
this sudbparagraph are complied with. If at any time after issuing
an the on the basts of
the beat scientific and commereial data avalladle to him, that sub-
stantial evidence does Bot exist to warraat sweh regulation, he ahall
withdraw it. )

(3) The publication ia the Feders) Register of any proposed or final

which is or to earry out the purposea of
this chapter shall ineludd a summary by the _Secrstary of the dets on
which such regulation is based and shall show the relstionship of sueh
data to sech regulations.

(4) Any proposed or final regulation which specifies any critical habl-
tat of suy endangered species o throatened species aball be based on the
Deat sclentilie data avaliable, and the publication in the Federal Reglster
of any such exteat be ne-

by a brief of thoss activities (wheth-
or public or private) which, ta opinjon of the Secretary, if usdertaken
I:hu adversely modify such habitat, or may be Impacted by such designa-

(§) A finsl reguistion adding & species to any list pubiished pursuant
0 subsection (¢) of this secticn shall be published fu the Federal Register
years after the date of publication ot the
regulation proposing such lstiag
fegulation 15 ot adopted within # two-year period,
withdraw the proposed regulation and shall publish motles of sueh with-
drawal (n the Feders! Register not later thas 30 days sfter the end of
suek poriod. The Seerstery skall not propose a regeistion addiag to such
a list asy species for which & proposed regulation has bees withdrawa
uader thie unles be that new informa-
tioa is availsble to warrant the proposal of & regulation. No proposed
Tegulation for the listing of any speciss pubilahed befors November 10,
1978 shall be withdraws under this parsgraph befors the end of the one-
yoar period beginning ea November 10, 1978,

Rasovery plans

(5) The Becretary shall develop snd fmplement plans (Meretnafter in
this aubsestion referred to sa “recovery plans”) for ihe conservation and
aurvival of species and species listed pursusat to
this section, uniess he finds that sueh s plas will not promols the som-
servatios of the species. The in dev ad
Tecovery plans, may procurs the services of appropriate publis snd private
sgencies and (nstitutions, and ether qualified persons. Recovery teame
appointed purauaat to this subseetion ahall Rot be sudject la the Feders!
Advisecy Commition Ast.

Ageney yuideliuce: publication ta Fode seopey propasal
L T s R S
(N) The Secretary shall sotablish, and publish ia the Federal Register,
Ageney -.nnh. 1o lasure "-n— the purposes of this bection are achiaved
N -
Ttog o ohall Include, but are not Hm:
(1) procedures for recording the receipt asd (he disposition of
Detitions submitted under subsaction () (3) of this section:
(2) eriteria tor making the findlegs required under such subese-
tom with reapect to patitions:
(3) & ranking system to ssatst ia the identification of species that
Should receive priority review for Hetles;
(4} & ayetem for developing snd
recovery plass under subsection (g) of this section.
The Sectetary shail previde to the public actice of, and opportuaity to
submit written on. ARy any
thersio) proposed 1o be swtadlished uader this subsection.
Pub.L. 93-203, § 4, Dec. 28, 1973, §7 Stat. 886; Pub.L, 94-339, § |, Jul
o § 4, Dec. 28, 1973, 87 Stat. 886; Pub.L. 94-339, § 1, July 12,
1976, 90 Stas. 911; Pub.1.. 95-632, §4 11, 13, Nov. 10, 1978, 92 Siat. 3764, 3766;
Pub.L.96-159,§ 3, Dec. 28, 1979, 93 Sem. 1225.
glﬂ. h-».:....! §“. t The Endengrred Rpecien Counervaiion
ol 10 T oet ovt 1 the Apponain 1n A% o ..
e dorerament Urganisalion “end awd 1042 .
L Lhon G00as ot srg. of thin tithe.

§1534. [ESA§5]
Land scquisition

(8) The ssd the ot with respect to the
Natioas! Forest System. s5all satablish sad {mplement & Program 1o coa-

lands, waters, or interests therein under subsection (a) of
this section.

Pub.L. 93-208, §5, Dec. 28, 1973, 87 Stat. 889; Pub.1.. 93-632, §11, Nov.
1978, 92 Stat. 3766. . Nov. 10,

The Nigratety Bird

Wildlife Act of 1008 4 g

ferred te tn subwse.

to section 74tu ot seq.

The Fish asé WiNMfe Coordisstion

Act, b8 amended, referred o in nuhese. 1o oot o
claseitied te nectivn S8 ot veq.

title.

0 in aubivec.
4014 ot wen.

§1535. [ESA§6]
Cooperation with States
Gemerstly
(a) In carrying out the program authorized by this chapter, the
Secretary shall to the extent e with the

States. Such cooperation shall include consultation with the States
concevned before acquiring any land or water, or interest therein, for
Jﬁ!:.voli o ing any species or d spe-
cles,

SMunagement agreemente

(b) The Secratary may enter into agresments with any State for
the and of any area for the
conservation of endangered species or threatened species. Any reve-
nues derived from the administration of such areas under these agree-
ments shall be subject to the provisions of section 718¢ of thia title.

Cosperative agresments

($)(1) in furtherance of the purposes of this chuptor, the Secretary bn
authorised enter Into & a with
his section with amy Siate which establishes asd malatsins sn sdequate
aad sctive program for the conservation of endaagersd specios and
threatened species, Within one hundred and (wenty days after the Sec-
retary recsives » certified copy of auch a proposed State program, e
shall make & determicaifon whether such program Is in aseordases with
this ehaptar. Usless he determines, pursuast to (his paragraph, that
this chapter, he shall enter
he purpons of aseletiag in
implementation of Lhe State pi am. In order for & Btate program te
be desmed an adequste amd setive program for the consarvalioa of ea-
dungered species snd threatened spectes, the Seeretsry must find, asd
aasually theresfter reconfirm such fiading. that uader the Htate pre-
mam—

{A) authority resid: he State ageney to somserve resident
opecion of f1oh or wi ued by the State agency of the Ses-
retary to be endasgel ned;

(B) the Bu ency Bas established acceptable eonservation pre-
grams, consistent with the purposes asd poilcies of this chapier, tor
all restdent spectes of fish or wildiite In the Stats which are deemed
by the Secretary to be or and has furajshed
& copy of such plas and program together with all pertineat dotails,
tnformation, and data requented to the Secretary;
agency to conduet iohe te
tus asd requirements for vurvival of resldont species

agency 18 suthorised te estabiish programs, inelnd
= of land or aguatle habitst or Interests thetels, for
the conservation of resident endangered or threstened specios of fak
or wilditte; and
(E) provisien in mude for publie participatios 18 desigasting reel-
Gent spacion of fish or wildMifs as endaagsred o7 threatened; or
1hat under the State program—
(1 the st forth In
of this paragraph are complied with, sad
(1) plase are tncluded wnder which fmmed ttention wilt be
Siven to those reetdent epeciss of flah and ! which are de-
Wrmined by the Becrotary oF the Siate agesey 1o b endangered or
State agency agree
Togl T H exespt that

ha (C), (D) sud (B)

threstensd snd which the Secretary amd ke
are most argently In weed of sosservation
& sseperative sgreemest eutered lof
1 Goemed adequate snd aeilve pursia

1) and this clause
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shall 3ot affect the appheabillty of probibitions set forth in or
suthorised pursusat to eeetion 1533(d) of this title or section 1838
(8) (1) of this title With respect 1o the (aking of any resident es-
dangered or threstened species.
(2) In furthersase of the purposss of this ehapter, the Hocretary i
to enter foto a agr in with thls
svction Witk aay Btate which eatsbilshes and maintales sw adequate and
sttive program for the conservation of endangered species and threstened
species of planis. Within one humdred and twenty days after the Recre-
tary recefres & eortitied copy of such B proposed State program, he shall
make & determination whether such program is fa accordance with this
chapter. Unlsss he determines, pursuant to this paragraph, that tha State
program 1a not In sccordance with this chapter, he shall enter into & co-
eperative agreement with the State for the purposs of sesistiag in mple-
meatation of the Siate program. In order for & State program to be deem-
od as ndequste And active program for the conservation of epdangered
species of plants and (hreatened species of plants, the Secrotary must find,
acd apnually theresfter reconfirm sueh finding, that voder the State pro-
sram—

(A) authority resides in the Btate agency to conserva resident
specien of plants determined by the State agency or the Secretary
to be sndangered or threatened;

(B) the State agency has eatablished acceptable conservation pro-
grams, consiatent with the purposes and policies of this chapter, for
all resident apecies of plants In the State which are deemed by the

to be or and has a
copy of such plaa and program together with all pertinent details,
information, and dats requested to the Becretary;

{C) the State agency i to conduct 1o de-
termine the status and requirements for survival of resident specles
of plants; aad

(D) provision 18 made for public participation in designating reai-
dent specios of plants as sndangered or threatened; or
that under the State program-—
) the set forth In
of this paragraph are complied with, and
(11) plans are included under which immediste attention will be
given (0 those Tesidest spacies of plants which are determined by
the Secretary or the Btute sgemey (o be endangered or threstened
and which the Becretary and the State agency AgTes afe Mmost UrEent-
Iy in need of conservation except that a agres-
mest entered into with & State whose program is deemed
and active pursvant (o clause (1) and this clause shall not affect the
of set forth In or pursuant Lo sec-
tion 1633(4) or section 1638 (a}(1} of this title with respect to the
taking of asy restdent sndeagered or threatened species.
Allecation of funde

(d){1) The Secretary is authorized to provide financial assistance
to any State, through its respective State agency, which has entered
into a ¢ to ion (c) of this section
1o assist in development of programs for the conservation of endan-
gered and threatened apecies. The Secretary shall make an allocation
of appropriated funds to such States based on consideration of—

(A) the internationsl commitmenta of the United States to pro-

tect endangered species or threatened apecies;
(B} the readiness of a State to proceed with a conservation
with the objectives and of this chap-

(C) wnd (D)

ter:
{C) the number of endangered species and threatened species
within a State;
(D) the ial for d
ened species within a State; and
(E) the relative urgency lo initiste a program to restore and
protect an end: d species or species in terms of
survital of the species.
So much of any appropristed funds aliocated for obligation to any
State for any fiscal year as remains unobligated at the close thereof is
authorized to be made available to that State until the close of the suc-
ceeding fiscal year. Any amount allocated to any State which is unob-
ligated at the eud of the pericd during which it is svailable for ex-
penditure is authorized to be made svailable for expenditure by the
Secretary in conducting programs under this section.

(2) Such cooperstive agreements shall provide for (A) the actions
to be taken by the Secretary and the States; (B) the benelits that are
expected Lo be derived in connection with the conservation of endan-
gered or threatened species: (C) the estimated cost of these actions;
and (D) the share of such_costs to be borne by the Federal Govern-
ment and by the States; except that—

(i} the Federsl share of such program costs shall not exceed
6625 per centum of the estimated program cost stated in the
agreement; and

(ii) the Federal share may be increased to 75 per centum when-

d species and threat-
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ever two or more States having a common interest in one or more
endangered or threstened species, the conservation of which may
be enhanced by cooperation of such States, enter jointly into an
agreement with the Secretary.
The Secretary may, in his discretion, and under such rules and regula-
tions as he may prescribe, advance funds to the State for financing
the United States pro rata share agreed upon in the cooperative agree-
ment. For the purposes of this section, the non-Federal share may, in
the discretion of the Secretary, be in the form of money or real prop-
erty, the value of which will be determined by the Secretary, whose
decision shall be final.

Review of State programe

(e) Any action taken by the Secretary under this section shall be
subject to his periodic review at no greater than annual intervals.

Conflleta between Foderal and btate taws
(f) Any State law or regulation which applies with respect to the
importation or exportation of, or interstate or foreign commerce in,
endangered species or threatened species is void to the extent that it
may effectively (1) permit what ia prohibited by this chapter or by
any regulation which implements this chapter, or (2) prohibit what is
ized ? to an or permit d for in this
chapter or in any regulstion which implements thia chapter. This
chapter shall not otherwise be construed to void any State law or reg-
ulation which is intended to conserve migratory, resident, or intro-
duced fish or wildlife, or to permit or prohibit sale of such fish or
wildlife. Any State law or regulation respecting the taking of an en-
dangered species or threatened species may be more restrictive than
the exemptions or permits provided for in this chapter or in any regu-
Iation which implements this chapter but not less restrictive than the
prohibitions so defined.

Traneltion

(£){(1) For purposes of this ion, the term pe-
riod” mesns, with reapect to any State, the period beginning on De-
cember 28, 1973, and ending on whichever of the following dates first
occurs: (A) the date of the close of the 120-day period following the
adjournment of the first regular session of the legislature of such
State which commences.after December 28, 1973, or (B) the date of
the close of the 15-month period following December 28, 1973.

(2) The prohibitions set forth in or authorized pursuant to eec-
tions 1533(d) and 1538(2)(1){B) of this title shall not apply with re-
spect to the taking of any resident d species or d
species listed in Appendix I to the Convention or
ly covered by any other ‘resty or Federal law)

(A) which is then a party to a cooperstive agreement with the
Secretary pursuant to subsection (c) of this section (except to the
extent that the taking of any such species is contrary to the law
of such State): or :

(B) except for any time within the establishment period when—

(i) the Secretary applies such prohibition to such species
at the request of the State, or

(it) the Secretary applies such prohibition sfter he finds,
and

blishes his fine that an emergency exists posing e
risk to the well-being of such species and that the
ion must be applied to protect such species. The Sec-
nding and publication may be made without regard
o the public hearing or comment provisions of section 853 of
Tithe § or any other provision of this chapter; but such pro-
hibition shall expire 90 days after the date of its imposition
cnlesa the Secretary further extends such prohibition by pub-
fishing notice and a statement of justification of such exten-

Regulattons
(h)} The Secretary is suthorized to promulgate such regulations as
may be appropriate to carry out the provisions of this section relating
to financial assistance to States.
Antherisation of appreprinticns

(1) For the purposes of thls section, there are suthorized to be
axceed the following sums:
08 threugh the period endisg September 39,

e e i

[P
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2) $12,000,000 for the perfod beginning October 1, 1877, and
ending September 30, 1980.

va 12,000,000 for the period beginning October 1, 1980, and
ending September 30, 1982,
Pub.L. 93-205, § 6, Dec. 28, 1073, 87 Stat. 889 Pub L. 93-212,
Dec. 19, 1977, 91 8tat. 1403 : Pub.L. 85-832, § 10, Nov. 10, 1878, 92
Stat. 3762 : Pub.L. 06-246, May 23. 1080, B4 Stat. 348.

§1536. [ESA§7]
Interagency cooperation
Federnl agener actions and sousnliations

{8) (1) The Secretary shall review other programs administered by him
he purposes of Lhis chapter,
on with and with the assist.

» for the conservation of ea-
ed purauant to section 1533 of
thig title.

(3) Emch Federal agency shall, la consultation with end with the as-
sistance of the Secretary. ins hat any n authorized, funded, or
earried out by such agency (hereinafter 18 this section referred to sa an
- ey actlon”) is not ilkely to feopardise the lnyed existence of
any endangered species or threstened species or re
or adverss modifieation of habitat of such spsciss

after -» with sffected States, to be

uniess such agency has been granted sn exempticn for such

y the Committes pursuant to subsection (h) of this section. In

graph esach agency shall use the

anted for such species. T
the ot

Osteien ot Beeretary

{b) Comaul uader subsection (8)(3) of this section with respect
to any sgeney on shall be conclided within 90 days after the date on
d or within such other period of time as is mutually agree-
tly atter the conelu-

ftects the specios or ite eritleal habdltat.
shall suggest thoae and prudent which he belleves
would sot violate subsection (8} (2) of this section and ean be taken by the
Foederal agency or the permit or license applicant in Implementing the
sgedey action.

Bletegieal avsrmnment

(€)(1) To facllitate f with the of
(2){3) of this n. sach Federal agency shall, with respect to sny
agesey action of such agency for which ao tract for construction has

18 listed or proposed to be lsted way be P of
posed netion. If the Becretary advises, based on the beac sclontilic and
sommereial dats 1adle, that such species may be present. such agency
conduet & biologieat ment for the purpose of identifying any
angered species or thre to be affected by

d. before any contract for
begun with respect
te such actiol
agency’s complitnes with the requirements of section 4232 of Title ¢2.
(2) Amy person who may wish lo apply for an exemption under sub-
section (g) of this section for that action may eonduct & blological assess-
to Identify any endangered speeies or threatened spec which s
oglenl asse

supervision of the appropriste Federal agency.

Limitarion ou sommitment of ressurers
14) After
of this section, the Federal ageney and tbe permit or license applicant

Fespect 1o the agency action which has ¢
lation of Implementaiior of any reason
wres which would mol violate subsection {83 {2} of ihis section

Eadesgered Byeetes Committes
(#)(1) Thers Is satablished 2 committee to be known as the Endanger-
#d Bpecios Commitier (Nereinafter o this vection referred to as the “Com-

ee shall review any epplicstion submitied 10 1 pursu-
aat o this section sud In with ny of
this section whether or not 10 grant an exemplion from the requirements
#f subsection (a}(2) of thia section for the action set forth in such ap-
Plication.
(3) The Commitiee shall be composed of seven members as follows
(A) The Becretary of Agriculture
{B) The Becretary of the Army.
(C} The Cheirman of the Counctl of Economfe Advisors.

Agesey
(E) The Becretary of the Interior.

poivt ooe Ilndividual from esch affected
Becretary, to be a wember of the Comaml
the appilcation for exemption for an
which such recommendations are made, not Ister than 30 days after
an application ts submitted pursuant to this section.
{4)(A) Members of the Commities shail receive ao additionsl pay on

service on the Committes.
away (rom their homes or regular places of business I the
performance of services for the Committes. members of the Committes
be allowed travel expenses, including per diem § aubsiatemes,

Ame MRADST 38 POTSONS od
are allowed expenses under sect

{ A) Five members of the Comml
conatitute & quorum for the trapsaction of any function of the Committes,
except that, In o case shall any representsilve be considersd i determin-
ing the existence of s quorum for the transaction of any fuoction of the
Committes if that function involves & vote by the Committes ob any matter
bafore the Commities.

(B) The Becretary of the Interfor shail be the Chalrman of the Com-
mittee.

{C) The Committes shall mest &t the eall of the Chairmas or five of ita
members.

(D) AN mestings aad records of the Committea shall be open te the

n $703 of T 3
e oF thelr Fepresantatives shall

e head of sny Federal ageney 8
basis, any of the personnel of
carrying out Its duties under

Upon request of the Committes.
authorized to detall, on & noaretmb!

) The Committes may for the purposs of earrying sut Its dutie
ia section hold such Theariugs, sit snd act et such times snd plases,
ueh testimony, and receive such avidence, 58 the Comuittee doems

(B) When 8o suthorited by the Committes, any member or agest of
the Committee may take any action whick-the Committen 1s authorized

(C) Subject to the Privacy Act, the Commitles My Becire diresily
from aay Federal sgency information mecossary to snable it to carry eut
les ander this section. Upon request of the Chalrman of the Com-
tes, the heed of such Federal ageacy shall furaish suel

(D) The Committss may use the United States malls la the sms mat-
ner and upon the same conditions a8 & Federal agency.

(E) The Administrator of Geseral Serviees shall provide to the oo"
mittes o & basis sueh ive support servioss as ¢

s duties usder this seetion, the Commiites msy
uch rules, regulations, snd proosdures, and iseve
such orders as it deems Socemsary. Tor the one
informatios necessary for the
For the purpose of obtaining o e ion the
snd of
pers, books, asd documents
et dosignated pursusst to paragrash
ber shall designate -N"i: u —00. -ohN.o
his or her jses that person ls, At e
n-I holdivg a Federsl office .o-.. nvv.e_-.!o-“-.. which is subjest
consel tates Seats.
.-b- ~:.. advice sod at of -u. Uslt tos Sesnte. I8 ni_u-.u
pursuant to paragraph (3)(G) of this subsection, be silgibie 1o east & ¥
on bedalf of any member.

Froma ronniationn) form sud seatents of

oatten o eien SrpUeeiien

after November 10, 1978, the Secretary
ors ead mamner I
d to the

Such regula-
by the
fnelude, but

{1} Not later thaa 98 dars
shall promulgate regulations which st forth the I
which tor o Lad
and the i v.n.vc 1

shall uire
nb-.{ of -*-“.a&._i_ agency with respect to any ageney astion
not be limited to—
t the cons on process carried out pursuast
s -lnl-_.wun.oo- this section between the head of the Federa!
ary;

pd
tion canmot be sltered of
8 T e ate of saboection (8)(3) of

2) o statement deserd
l‘.a_".& 1o confors with the requirements

Lhia section.

Bobmit i for copsiderntion by sepsinied
mitiad of argiesten 8, ST STt o Puierier

= Bear o Commeress rvpert to Commities

ncy, the Goversor of the State In whieh a8 ageney

(§)(1) A Federsl af licant may 8DPLY 1o th
1t or licensa applican 7 to the

action wilt oecur. M aay, Or 8 PeTlE B0 LKL o such ageney i, after

Bocre! (2) of this section, (he Sserelary's opin-

#ODAL!
lon noder subsection
ubsect

nis seciion indicates that the agency action
3} of ihis section. AR spplication for an
by » review board in the manner
considered by the Endangered
lon under subsection (b) of this
tew board. ‘The applieant for un
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ezemption shali be referred to as the “exemption applicant’” in this sec-

the iz a form under

(f) of this section,
not later thap 90 daya after the completion of the conaultation process;
or, in the ease of any agency action Involving a permit or license applt-
cant, not later than 30 days after the date on which the Federal agency
concerned takes flnal agency sction, for purposes of chapter 7 of Title §
with respect to the issuznce of the permit or license. Buch application
shall set forth the reasons why the exemptlon applicant considers that
the agency action meets the requirements for an exemption under this
subeection.

(B) Upon receipt of az application for exemption for au agency action
under paragraph (1), the Secrotary shall promptly notify the Governor
It any, as determined by the Secretary, and request

18 USC §1538 ESA §7

subsection (g} of this section, and except to the extent inconsiateat with
the requirements of this section, the counsideration of sny application for
&5 exemption upder this section and the conduct of any hoaring under
this subsection shall be In accordance with sections B64, ESS, and §5¢
{other than subsection (b)(3) of section 55&) of Title §.

(9) In earrying out of its dutles under this subsection, a review board
may, aad any member of & review board If so authorized by the review
board, may—

(A) sit and sct at such times and plsces, take such testimony, and
recsive such avidencs, as the review bhoard deems adrisable;

(B) sudjec the Privacy Aet of 1974, reques ay Federsi
sgency or applicant information necessary to anable it to carry out
such duties. and upon such request the head of such Federal agency
shall furnish such iofoimation to the review board; mad

(C) use the United States matls in the same manner and upos the

of a review board, the head of any Federal agency

L basis, any of the personnel of
auch agency to the review board to assist it in carry t out Jts duties under

Hed to 1o be to same conditions an a Federal agency.
the review board to be established under paragraph (3} and to the En- {10) Upon requ:
Bpecies for of such - 10 detail, on &
(3){A) A review board shall be sstablished for purposes of consider- this sect
ing an tor and a report to the Endanger- .

4 Bpeciss Cowmmittes under thin subsection as follows:
(1) Oze individunl shall be appointed to the board by the Secretary
Wot iater than 1§ days after am application ls submitted pursusnt o
paragraph (2).
(1)) One individual shall be appointed to the board by the Presi-
dent, zot later than 30 days after as spplication Is audbmitted pursu-
ant to (3) and after of sny

tiona recsived pursuant to paragraph (2)(B). As Individusl ap-
pofated by the President under this subparagraph shall be a resident
of a State. if any, In which the agency setion will be, or 1n belng.
sarrisd out.

(1i1) One administrative law judge shal

be selected to serve on

ficiently staffed with administrative law judges. The use by
view board of such an administrative law judge shall bs oa & reim-
bursadle basia.

(B) It bologieal opinions of both the Sscretary of the Interior and
the Secretary of Commarce Indicate that an agency action would violate
subssction {8)(2) of this section, such Secretaries shall jointly convens &
review board to comsider any application for sxemption flled with respect

{11) The Administrator of the General Bervices Administration shall
provide to a review board, on a basis, such
UppOrt Bervices as the review board may request.

(12) Al meetings and records of review boards shall be open to the
publlc.

: Grant of sxemption

{h) (1) The Committee shall make & final determination whether or
Dol to grant an exemption within 90 days of recelving the report of the
(7) ot this section. The Commitiee

of (n){2} of
. by & vote of not less than five of its

person—
stermines on the record, based on the report of the review
on such other teatimony or svidence as it muay recelve,

the action is of regional or mational sigmificance;: and

service om the board, All other members sball be entitled to receive an
amount 30t to exceed the daily equivalent of the anzual rats of dasic pay

which they are enguged lu the actual performance of duties vested
board. Whila away. (rom thelr homes or regular places of busipesa

same manner as persoss
30e are allowed sxpenses ul

after ita uoder {3), sed the Secretary

shall submit o the review board, In writing, his views and recommenda-

tions with respeet to the application within 40 days after receiving s eopy
of sny application under paragraph (3).

(8) It shall ba the duty of a review board appointed under persgraph

{3) to make & full review of the consultation carried cut under subsection

plicant ang the Secretary, ke a-determination, by & majority vote,
(A) whether an frresolvable couflict exista and (B) whether the Federal
agency and such L
(1) carried cut its - i
subsection (s) of this section In good (aith sad mads a ressonable
- aad responsible effort to develop snd fairly consider modifications
or and prudent to the proposed agency action
which would aol violate subsection (8)(2) of this section;
(H) any required of (v by subsee-
tion (e} of this mection; smé
(111} refrained from making sny irreversidle or irretrievable com-

mitment of 124 {d) of this section.
Any detormiaation by the revisw hoard that as Irresolvable eonfllet doss
not exiat or that the Federsl agency or the
has ot met Its wnder

424 makes positive determinations uader subclavsss (i). (Ui}, sad (N1}
of paragraph (5), it shall procesd to prepare the report to be submitted

submit to the Committes & report discussing—

{A) the avall of reasonsble aad prudeat alternatives to the
ageacy sctios, the asture and extent of the basefits of the ageney
setion aad of alternative courses of action comsisteat with esmserving
the species or the critical hadbitat;

(B) & summary of the evidesce COBCOrRIng whether or aot the
sgency action 18 I8 the pudlic faterset and e of national or regioas!
significance;

(C) snd
‘which sheuld be constdaced by the Committes.

(8) Te the extent practicable within the time required for nstion sader

soch and
but not limited to, live propagation, transplanta-
ton, and habitat and . &8 8T sad

appropriata to minimise the adverse sffects of {he agency action upon
the “m--i species, thrsatened species, or eritical habitst eow-
cerned,
Aay finsl by the under this shall be
oonsidered fiss! agency action for purposes of chapter 7 of Title §.
(2) (A) Exoept as pro in subparagrsph (B), an exemption for

. &b agency action granted under (1) shall .

ezemption with respsct to all endsagered or threstemed species for the
Purposes of completing such agenty actlon—
{1} regardiess whether the species was Identified In the Mological

(1) oniy if s das been under sud-
section {c) of this section with respect ta sech ageacy sction.
(B) An shall be under (4) wa-

1oo—

(1} the Secretary finds, based on the best acieatific and commerelal
data available, that such exemption would result {3 the extinction of
8 speciea that was a0t the aubject of covsulistion ler sudbsection
(8)(3) of this section or was sot Identifisd §a any bloiogicsl aseess-
went coaducted under subsection (¢) of thila eection, and

(1) the Committes determines within €0 days after the date of
the Secretary’s fladiag that the ahouid ot be
1€ the Secretary makes a fisding desceibed In clause {1). the Committes

Review by Beerviary of Stata; vielatien of internatioaal treaty oo
other taternaticnnl ebligation of UBites States v

{§) Notwithstaudiay aay other provisioa of this chapter, the Commities

8t the time of vuch eortification, pudilsh & copy thersof in the Federsl
Register.

Waemptien for netiens! seeuriy ressons

o any other of thia chapter. the Commit-

Defense finda that such exemiption is necemsary for ressoss of nattonal
security.

Racmption Gecision not conaidered major hedrrnl setlon)
euvicoamental Impact stacement

(K} Av sxemption decislon by the Committes under this mectica shall

statement which disrzsees the tmpacts upon sadangered species or threat-
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ened species or thelr erftical habitats shall have been praviously prepared
with respect to any agency action exempted by such order.

Committes svber grantiag exemptisn; cost of mitigation and snbanee-

meut measures) Fepert by at te Connell on
Eaviremmenial Quality
(1) 1t the uader (b) of this

wectl hat a8 exemption should be gracted with respect io auy agency
e Committes shall issus an order granting the exemption and

the and pur-
suant to subssetion (h) of this section which shall be carried out and
pald for dy the in the sgency metion.
A and shall be

prior to the implementing of the sgeney actios and tusded eoncurrent-
Iy with all other project features.

(2) The applieant reeelving such exemption shall include the costs
of such and wl the overall costa
of continuing the proposed actlon. Notwithstanding the preceding sen-
tence the coss of such measurss shall not be treated as project cosls
for the purposs of computing bemsfit-cost or other ratics for the pro-
posed sction. Auy spplicant may Tequest the Becretary to carry out
such and The costs incurred by
the Secretary ia carrylng out say such measures shall be paid by (he
spplicant recelviag the sxemption. No lster thas ome year after the
grsating of as the shall submit to the
Couneil oa Envircamestal Quality s report describiag its compliance
with the and by this mee-
tion. Such a report edall be submiited sasually ustil ali such aitigs-
tion and dave bean Notice of the
public svaliability of sueh reports shall be published In the Fedons!
Register by the Counell on Environmental Quality.

Noties requirement for sitisen soits uet apphoadis
{m) The €0-day nottes requirement of section 1540(g) of this title
aball not apply with respect to review of any final determination of the
Committes under subsectios (h) of this section grantisg sn exemption
from the requirements of subsection (a)(3) of this seetion.

(3) Judteia) review
(n) Any person, as defined by section 1533(11) of this title, may
obtain judicial review, under chapter 7 of Title §, of any -vo_nu_-"u- -ﬂ— .ﬂ-
n o

oF 18 being, earried out,
be, or ts betug. earried out outside of say
13 such court withia 96 days

procesdiag, s provided In seetion 2118, of Titls 5. Attorneys debig-
nated by the Endasgered Species Committes may appear for, and repre-
seat the Committes tn say action for review under thia subsection.

.. . o taking of opacics

(o) Notwithstandiog sectiens 1633(d) amd 1530(s) of this title or

any regulations promuigated pursuant 10 sech sections, asy action for

‘whith an sxemption is granted wnder sudsection (k) of this vection shall

01 be considered a laking of any endangered or (hreatened npeciss with
Tespect (o any actlvity which s mecessary to earry out such setlon.

Buemptionn fa Prosidentially Soctared flsastor arves
(P) Tn any ares which has been deciared by the President to be & major
disuster area under the Disaster Relfe! Act of 1374, the President is
suthorized to make the required by (g) asd
(h) of thiz sectios for any preject for the repalr or replacement of &
public Facility substantially as 3t existed prior to the éisaster wader sec:
tion 401 or 402 of the Disastez Rellsl Act of 1974, and whick the Prest-
dent determines (1) is Becensary to prevent the recarrence of such &
astural disaster and (o reduce 1he potential loss of humas life, asd (2)
to involve as ewmergency situstion which does Bot allow the ordinary
procedures of this section 1o be followed. Notwithstandiag asy sther
provision of this section, the Commities shall acospt the determisations
of the President wnder thils subsaction.

Anthortantion of spovepristions

{Q) There are authorised to be spprepristed to the Becreiary to assist
Teviaw boards uwed the Committes 1n earrying out thelr fametions undor
subssctions (o), (1), (5), and (R) of this section 2ot Lo exceed §£00.008
for each of flscal years 1379, 1990, 1941, and 1982. The Chatrman of the
Committes shall report 10 the Congress before the end of flacal year 1373
with respect to the of the budget y d in this
subsection.
Pub.L. 93-205, § 7, Dec. 29, 1973, 87 Stat. 892; Pub.L. 95-632, { 3, Nov. 10,
1978, 92 Stat. 3752; Pub.L. 96-139, § 4, Dec. 28, 1979, 93 Stat. 1226,

180 In eriginal. Prebabiy sheuid be “earrying”

;‘.3;?!35‘-'.;-.;“,_"

o 1076, referred Lo in swbecs. —Q:.:ﬁd clasatfied te vertion 4337 ot sey of f:f

o PURL o clomified e eortien 2. The Pabtic Hoalth and Weitere.

R TR ot ORERMIAUIOR oy fisaster Ratief Act of I8 re.
08-38 of the I Bchodule, vaforred  ferred (a in subesr. (gl l8 18 0uifY -’l

13 1n enboue “(0)DN(B). lo wac but wades seciien BINL ot sun, of Tith f T05 Fi0g

. 533 Geversment - wital

rniastion 4ag, Biroruyere Or e N e Fararisa ts sertiane P

The Kationa! Kavirenmentel Putley Act 884 3173 of Title 33

§1537. [ESA§8]
International cooperation
Fluancial assistance

{a) Ana fon of the . of the United States to
the worldwide of end d species and species,
the President may, subject to the provisions of ssction 724 of Title 31,
use foreign currencies accruing to the United States Government un-
der the A Trade D and Aseil Act of 1954 or
any other law to provide to any foreign country (with ita consent) as-
sistance in the and of in that
country which the Secretary determines to be necessary or useful for
the conservation of any endangered apecies or threatened spacies listed
by the Secretary pursuant to section 1633 of this title. The President
shall provide ssaistance (which includes, but is not limited to, the ae-
quisition, by lease or otherwise, of lands, waters, or interests therein)
to foreign countries under this section under such terme and condi-
tions as he deems appropriate. Whenever forelgn currencies are
available for the provision of assistance under thin section, such cur-
rencies shall be used in preference to funds appropristed under the su-
thority of section 1542 of this title. -

Waceurngement of forvigu pregvame
(b) In order to oarry out further ihe provisions of this chaster, the

etes listed pursuast to section 1633 of le;

the entering ato of bilatersl or multilateral agreements with
oountries 1o provide for such conservation: and

3) foreign persons who directly or indirsetly take fish or wild-
life or plats in foreign coustries or on the high seas for lmportation
Into the Usited States for commercial or other purposes ta develop asd
earry out with such sssistancs az he may provide, conservation pras-
Uces deslgned 1o embance such flah or wildlite or plasts and their
habitat,

Persoanet
(q) After consultation with the Secretary of State, the Secretary may-—
(1} assign or otherwise make available ssy officer or empleyse
of his depariment for the purpose of scopernting with fereign cosa-
tries aad In re
sourees and programs which promote the conservation of fish or wild-
1ife or plants; wud
(2) conduet or provide fluancis! ussistance for the edueatienal
training of forsign persounsl, In this country or abrosd, in tiah, wild-
lite, or plant management, research sad iaw enforoement asd to ree-
deor professional assistancs adroad in sueh matters.

Investigationn
{4) After cousuitatien Wwith the Secretary of State sad the Seerstary
of the Treasury, as appropriats, the Secretary may condust or causs to ¥
ek law .:!--Lruﬂh!‘- abroad w1
be deems neceasary (0 earTy out the PUrposss o 2
(s) Repealed, Pub.L. 96-100, § 5(4), Dec. 98, 1979, 98 Btas. 1208
Pub.L. 93-208, § 8, Dec. 28, 1973, 87 Stal. 892; Pub.L. 96-159, § 5, Dec. 28,
1979, 93 Seat. 1228,
Refervases la Toxt. The Amvievitursl Closeified te section HIE ot weq. of Title
Trade Developmest asd Amistance Act T, Agricuitors.
of 1964, refarced te ln owhswe. (0). i¢

§1537a. [ESA§8A]

Conveniton nplementation
Managamaent Auchoricy and Scieeific Awthorkty
{a) The Becretary of the Interior {hersinafter 1u this section reterred
O Beteetie anthartt “- rposes --.—-.--mo-:--_e- and the nii-_du
rity for pu: o
pdori i'bh‘r-vo u=w>“nvv°=—w abali be earried out through the United

Masagement Autbortty fumetione e &
te to
e Secretary shall do all thisgs seceesary and spproprin °
’1—-"' o.ﬂnn—vn -:Bﬁﬂg- of the Mansgement Authority wader the Con-
vemtion.
Sebentific Anthority fusetions
all things necessary snd appropriate to earry

Seer natl do
R il A entific Authority under the Couveation.

out the functiome of the Bel

e o A itiationt, (evw, Frappointment. (ravel opyerrs
"pe g....olq-.ﬂ..l‘n".-ﬂ- prohiniticn; ¢ -.v.‘.--ll.."":..unwuoﬂh.

o ity e, S derene Sarriine! pTecwiive Pesreiarts
Sopetnie Hive servies, -
LT, A0 S S e S S oot o 6

0 Io hereby toe Ad-
There o » -
10".““ .Movll.l.e- {bereinarter ix this section referred 1o 88 tbe “"Commis

slon”’}.
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(2) The shall be of the
{A) Ome member appointed by each of the tollowing Federal offl-
cors from his respective ageacy:
(1) The SBecretary.
(1) The Secretary of Agriculture.
{Ul) The Secretary of Commerce.
(iv)} The Director of the Natlonal Science Foundstion.
(v) The Chairman of the Couneil on Environmental Q
{B) Oue member appoiuted by
loyees of the State ag
conservation and management respon
(C) The Secretary of the Smithso:
point & member.
(3)(A) Tndlviduals who are appointed as members of the Commis-
nd (3) must be qualified.

ution Is invited to ap-

of office of & membder of the Commisaion sppointed un-
2)(B) is two yesrs aud as may be

18 USC §1538 ESA

(E) deliver, receive, carry, transport, or ship in interstate or
foreign commerce, by any means whatsoever and in the course of
a commercial activity, any such species;

(F) sell or offer for aale in interatate or foreign commerce any
such apeciea; or

(G) violate any regulation pertaining to such species or to sny
threatened species of fish or wildlife listed pursuant to section
1533 of this title and promulgated by the Secretary pursuant to
authority provided by this chapter.

(2) Except as provided in sections 1535(g)(2) and 1639 of this ti-
tle, with respect to any endangered species of plants listed pursuant to
section 1633 of this title, it is unlawful for any person subject to the
of the United States to—

graph for auy number of terms: exeept that an lndividual
way not be appointed under that paragraph for a term that would be s
third consecutive term for that individuat uader that paragraph.

the -.nv-i. suthe
he Governmeant servies

diem in lleu of subsistenc
tlzed by section 5703(Dd) of Title § for persos
employed intermittently.
¢ officers or empioyees
wpensation on accous:

(4)(A) The Commiseion elect & chairmsn from among its mem
bers. The term of office of the ehairman ix one yeur.

(B) No recommendation referred to Ia paragraph (5) shall be deemed
lobes of the Ce
bers ot the vote for thay

(8) The shall make to the o
his desigoes ov all matters pertainlag to the responsibiiities of the Scies
titie Authority uader the terms of the Convention. The Commissios
include wilh any such say written viev

unless & majority of the mem

of It the shall, u
nt practicable, sacertais the views of, aad utilize the axpertise of

and sclentifie State ages
¢eles responsible for the coaservation of wild fauna or (lora, humane groups
inten

of the reasons for that declsion and shall publish the o lon Iz th
Foderal Reugister.

($)(A) The of the with the of th
Commissics, shall appotat as for the
‘The Executive Secreiary shall earry out such deties and functions as shel
be by the shall be subject to the provt
sions of Title § ia the sarvice, ant
sball be paid In accordsace with the provisioas of chapter 51 sad subchap
tor 111 of chapter §3 of such Title relating te slassification and Cenert
Schedule pay rates,

(B) The Secretary shall provide the nocemsary staff asd adminlatrativ
wupport for the Commission.

Willitte Prevervution in Wenters Hemlaphere

those agencies of the Federal
aad represent, the Usnlied Stal
s on Nature Protection and

Preservatior 3
Pub.L. 93-305. § UA, 85 added Pub L 36-153, § $(a)(1), Dec. 38, 1979,
93 Stat. 1313,

Badengrred Gpecics Belontifie Astheri-
ty; letevim Performance of Fonetions of
Commisslon. Sectien $ib) of Fub.L. 98-

san
previdet hy the Recretary af

Advinory Commiuion gre sppointed,
A Fonte o5 wet [neth in 1hat Executive arder.

ot leler than $0 dayy sfier the

§1538. [ESA§9]

Prohibited acts

Generslly
(a)(1) Except as provided in sections 1535(g)(2) and 1539 of this
title, with respect to any endangered species of fish or wildlife listed
pursuant to section 1533 of this title it is unlawful for any person sub-
ject to the jurisdiction of the United States to—
(A) import any such species into, or export any such species
from the United States; .
(B) take amy such species within the United States or the ter-
ritorial vea of the United States; .
{C) take any such apecies upon the high seas;
(D) possesa, sell, deliver. carry, transport, or ship., by any
means whatsoever, any such species taken in violation of subpars-
graphs (B) and (C);

ks

(A) import any such species into, or export any such species
from, the United States;

(B) deliver, receive, carry, transport, or ship in interstate or
foreign commerce, by any means whatsoever and in the course of
& commercial activity, any such species:

{C) sell or offer for sale in interstate or foreign commerce any
auch species; or

(D) violate any regulation pertaining to such species or to any
threatened species of plants listed pursuant to section 1533 of this
title and promulgated by the Secretary pursuant to authority pro-
vided by this chapter.

Bpecies beld In captivity or controlied cuvisenment

‘The provisions of this section shall aot apply to any fish or
in captivity or in & on 18,

this subsection ahal! not apply In the case
in the course of & commercial activity. With

18, 1973

held In eaptivity or Im a controlled environ-
date of the Endsngered Spacies Act Amend-

and records as the Becretary may by regulation require as beiog resson-
ably appropriate Lo earry out the purposes of this paragraph. Buch re-
ehall ot the of other
rules and regulations promulgated by the Secratary.
Vislation of Convention

It is untawful for any person subject to the jurisdiction of
States to engage in any trsde in any specimena contrary to
the provisions of the Convention. or to possess any specimens traded
contrary to the p i of the Ci i the i
of terms in article 1 thereof.

{2) Any importation into the United States of fish or wildlife shall,
i—

(A) such fish or wildlife i
pursuant to section 1533 of th
to the Convention,

(B} the taking and exportation of such fish or wildlife is not
contrary to the provisions of Lhe Convention and all other applica-
ble requirements of the Convention have been satiafied,

(C) the i i of i (4), (e}, and
(1) of this section have been satisfied, and -

(D) such importation is not made in the course of a commer-
cial activity,

be presumed to be an importation not in violation of any provision of
this chapter or any regulation issued pursuant to this chapter.
Imports uad sxports

(d)(1) It is unlawful for any person to engage in business as an
importer or exporter of fish or ife (other than shelifish and fish-
ery products which (A) are not pursuant to section 1538 of this
title as apecies or species, and (B) are import-
#d for purposes of human or animal consumption or taken in watars
under the jurisdiction of the United States or on the high seas for
recrestional purposes} or plants without first having obtained permis-
sion [rom the Secretary.

not sn endangered species listed
title but is listed in Appendixz 11
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(2) Any person required to obtain permission under paragraph (1)
of this subsection shall—

(A) keep such records as will fully aad correctly disclose each
importation or exportation of fish, wildlife, or plants made by
him and the subsequent disposition made by him with respect to
such fish, wildlife, or plants;

(B) at all reasonable times upon notice by a duly authorized
r ive of tive- y, afford such ive accesa
to his places of business, an opportunity to examine his inventory
of imported fish, ife, or plants and the records required to be
kept under (A) of this and to copy such
records; and

{C) file such reports as the Secretary may require.
(3) The Secretary shali prescribe such regulations as are necessary
and appropriate to carry out the purposes of this subsection.

Reports

(e) It is unlawful for any person importing or exporting fish or
wildlife (other than shellfish and fishery products which (1) are not
listed purauant to section 1533 of this title as endangered or threat-
ened species, and (2) are imported for purposes of human or animal
consumption or taken in waters under the jurisdiction of the United
States or on the high seas for recreational purposes) or plants to fail
to file any declaration or report as the Secretary deems necessary to
fay te enforcement of this chapter or to meet the ol
Convention.

Destguation of perts

(£)(1) 1t is unlawful for any person subject to the jurisdiction of
the United s to import into or export from the United States any
e (other than ahelifish and fishery products which (A}
pursuant to section 1533 of this title as endangered spe-
cies or threatened species, and (B) are imported for purposes of hu-
man or animal consumption or taken in waters under the jurisdiction
of the United States or on the high seas for ) or

due economic hardship to such person under the contract, the Secre-
tary, in order to minimize such hardship, exempt such person
from the application of
Secretary deema appropria
emption and includes with such a

ation such information as the

Secretary may require to prove a hardship; except that (A) o
such exempt 11 be for & duration of more than one year from the
date of pu! m in the Feders] Register of notice of consideration
of the 3 concerned, or shail apply to a quantity of fish or wild-

life or plants in excess of that specified by the Secretary; (B) the
one-yesr period for those apecies of fish or wildl ted by the Sec-
retary as endangered prior to December 28, 1978, expire in ac-
cordance with the terms of section 668cc-3 of this title; and (C) no
such exemption may be granted for the importation or exportation of
a specimen | in Appendix I of the Convention which is to be used
in a commercial activity.

{2) As used in this subsection, the term “undue economic hardship”
shall include, but not be limited to:

{A) substantial economic loss reavlting from inability caused
by this chapter te perform contracts with respect
fish and wildlife entered into prior to the date of pul
the Feder: gister of a notice of consideration of such species
as an endangered species ;

(B} subatantial economic loss to persons who, (or the year
prior to the notice of consideration of such species as an endan-
gered specien, derived & substantial portion of their income from
the lawful taking of any listed species, which taking would be
made unlawful under this chapter; or

<C) curtailment of subsistence taking made unlawful under
this chapter by persons (i) not reasonably able to secure other
sources of i ; and (i) tos extent
upon hunting and fishing for subsistence; and (ili) who must en-
gage in such curtailed taking for subsistence purposes.

(3) The Secretary may make further requirements for a showing of

plants, except at & port or ports ated by the Secretary of the In-
terior. For the purpose of facilitating enforcement of this chapter
and reducing the costs thereof, the Secretary of the Interior, with ap-
proval of the Secretary of the Tressury and after nof nd opportu-
nity for public hearing, may, by regulation, designate ports and
change such designations. The Secretary of the Interior, under such
terms and conditions as he may prescribe, may permit the importation
or exportation at nondesignated ports in the interest of the health or
safety of the fish or wildlife or plants, or for other reasons if, in his
discretion, he deems it appropriate and consistent with the purpose of
this subsection.

{2) Any port designated by the Secretary of the Interior under the
authority of section 668cc—4(d) of this title shall, if auch designation
is in effect on December 27, 1973, be deemed to be a port designated
by the Secretary under paragraph (1) of this subsection until such
time as the Secretary otherwise provides.

Vislatiens
(g) it is unlawful for any person subject to the jurisdiction of the
United States to attempt to commit, another to commil, or
cause to be committed, any of fense defi s section.
Pub.L. 93-20%, § 9, Dec. 28, 1973, 87 Stat. 893; Pub.L. 95-632, § 4, Nov. 10,
1978, 92 Sta1, 3760.
Roforcaces fa Tout. The effoctive date  Refereners in Teut. Nerlion SO

o the K Amend- y
ohe Kedangered Spocice At dmesn wf this title, referred ta I xwhner

Sl R L ERR B  eev
§1539. [ESA §10]
Exceptions

Permits

(a) The Secretary may permit, under such terms and conditions as
he may prescribe, any act otherwise prohibited by section 1538 of this
title for acientific purposes or o enhance the propagation or survival

of the affected speciex.

Hardabip exrmptions

.;:: 10 any person enterr into a contract with respect to & spe-
cies of fish or wildlife or plant before the date of the publication in
the Federal Register of notice of tonsideration of that species as an
endangered species and the subsequent listing of that species as sn en-
dangered species pursuant fo section 1533 of this title will cause un-

undue ip as he deema fit. Exceplions granted under
this section may be limited by the Secretary in his discretion as to
time, area, or other factor of applicabllity.
Noties and peview
{e) The Secretary shall publish molice in the Federsl Register of
sach applieation for an ezemption or permit which i» made under this
. Each sotice shall invite the sudmissien fyom intorested parties,
within thirty days after the date of the notice, writtes data, views, or
ezoept that such thirty-day
smergency situation whers

received by the Secretary as a part of any
fo the public s & matter of pubdlic record at every stage of the procsed-
Ing.
Permit and rxemption polier

{d) The Secretary may grant exceptions under subsections (a) and
(b) of this section only if he finds and publishes his finding in the
Federal Register that (1) such exceptions were applied for in good
faith, (2) if granted and exercised will not operate to the disadvan-
tage of such endangered mpecies, and (3) will be consistent with the
purposes and policy set forth in wection 1881 of this title.

Alastisn satives
(€){1) Except as provided in paragraph (4) of this subsection the
provisions of this chapter shall not apply with respect to the taking of
any species or species, or the importation of
any such species taken pursuant to this section, by—
(A) any Indian, Aleut, or Eskimo who is an Alsskan Native
who resides in Alasks; or
(B) any non-native permanent resident of an Alaskan native
village;
if such taking in primarily for subsistence purposes. z.:..&?r by-
products of species taken pursuant to this section may be sold in :..n.”.
state commerce when made into authentic native icles of handi-
crafts and clothing; except that the provisions of -3:2_.-_.-:
not apply to any mon-native resident of an Alaskan native village
found by the Secretary to be not primarily dependent upon the taking
of fish and wildlife for consumption or for the creation and sale of au-
thentic native articles of handicrafts and clothing.
{2) Any taking under this ion may not be ins
wasteful manner.
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(3) As used in this subsection—

(i) The term “subsistence” includes selling any edible portion
of fish or wildiife in native villages and towns in Alaska for na-
tive consumption within native villages or towns; and

(i) The term “authentic native articles of handicrafts and
clothing” means items composed wholly orin some significant re-
spect of natural materials, and which are produced, decorated, or
fashioned in the exercise of traditional native handicrafts without
the use of pantographs, maultiple carvers, or other mass col ing
devices. Traditional native handicrafts include, but are not
od to, weaving, carving, stitching, sewing, lacking, beading, draw-
ing, and painting.

(4) Notwil di the p of paragraph (1) of this
i the Secretary ines that any species of fish
or wildlife which is subject to taking under the provisions of this
subsection is an endangered species or threatened apecies, and that
such taking materially and negatively affects the threatened or endan-
gered species, he may preseribe regulations upon the taking of such
apecies by any such Indian, Aleut, Eskimo, or non-Native Alaskan res-
ident of an Alaskan native vi s may be estab-
lished with to speci
inctuded, the season for taki r any other factors related to the rea-
son for i such jons and with the policy of
this chapter. Such regulations shall be prescribed after a notice and
hearings in the affected judicial districts of Alaska and as otherwise
required by section 1373 of this title, and shall be removed as scon as
the Secretary determinas that the need for their impositions has dis-
appeared.

tion of the arvea

18 USC §1539_ ESA §10

that register keep complete
sales records, permit duly authorised agenta of the Secretary “
inapect such inventories and records, and periodically file appropriatt
reports with the Secretary); and
(B) terms apd conditions which may be imposed on any nubse
quent purchassr of any pre-Act endangersd species part covered by
ap exremption grantsd under this subsection:
to insure that aoy such part so exempted I8 adequately aceounted for
and not disposed of contrary to the provistons of this chapter, No regw
iation prescribed by the Becretary to carry out the purposes of thie sud
section shall be aubject to wection 1633(2) (2){A){1) of this title,
(8)(4) Any contract for the sale of pre-Act endangersd species party
which i3 entered into by the Administrator of General Services prie
to the eftective date of this subssction and pursuaut to the sotice pub
1iahed In the Federal Register on January 9, 1973, shalt not be rendered

Invalid by virtue of the fa ¢h contract may b
prohibited under ssction 153:

{B) In the event that (i d, the valldity o
the remainder of this of this

shall not be atfected.

(1) Notbiog In thia subasction shall be construed to—

(A) exonerste any person from apy sl committed fa violatior
of paragrephs (1)}{A), (1)(E), or (1)(F) of section 1838(a) »
this titie prier to July 13, 1974; or

¢(B) Immunize sny person from prosscution for asy such act.

(8$)(A) Any person to whom a certificate of exemption has been lususd
under paragraph (4) of this subsection may apply to the Becretary for!
resewal of such sxemption for & period ot to sxeeed thres years begis
ning on the dupiration date of such eertificate. Buch applieation sha!
be made in the same manner aa the spplication for exempilon was mad
usder paragraph (3), but without regard to subparagraph (A) of sus
paragraph.

(B) 1t the Secretary approves any sppilcation for remewal Of a8 sxemp~
yon ander this paragraph. he sball issue to the nt & oertificate of
ranewal of such axemption which shall provide hat all terms, conditions,

and other made by the original certif}-

Pre-aet ) g o] spplieation and
segruiation ‘of maiee eonirast| separnbility of provistenst
Temewil ol exempiiont Samiratian of Femewal veriifioniion

(A) The term "pre-Ael sndangered species part” means—

(1) sny sperm whale ol), including derivatives thereof, which
was lawfully held within the Usited States on Decomber 28,
1973, [n the courss of & commerclal activity; or

(41) asy flolshed scrimshaw product, such product or the
raw material for such product was law ity held within the
United States on December 30, 1973, in the course of & commar-
efal activily.

(8) The term “serimshaw product” mesns any art form which
involvas the stchisg or eagraving of designs upon, of the earving
of figures, patteros, er desigos from, aay bone or tooth of any
marine mammal of the order Cetaces.

{2) The Becretary, pursuant to the provisions of this subsection, may

execapt, it sweh exemption o mot in violatlou of the Coaveutlon, &ny
pre-Act endangersd species part from oue of mOre of the followlag
prokibitions:
{A) The prokibition os esportatlos from the United States aet
forth 1n section 1638(s) (1) (A) of this title.
(B) Asy prohibition set forth ia section 1830(e) (1) (B} or (F)
of thia title.

(3) Any person seeking a3 sxemption destribed i parsgraph (2) of
this subssction shall make applieation thersfor to the Becretary in such
forms and manner a% he shall prescribe, but 8o such application msy be

by the uanleas the
(A) 15 received by the Beerstary befors the close of the ose-ysar
pericd begianing o8 (he dste on which regulations promulgstsd by
the Secretary to earry out this subsection first take offeet;
(B) eontains & somplete #nd getailed Iaveatory of all pre-Aet

eate shall remain ia effect during the period of the renswal.

(C) No exsmptios or renewsl of such axemption made wnder this sub-
soction shall have fores and effect after the expiration date of the cer-
tificate of remswal of such exemption lseusd under this paragraph.

Burben of prost

(8) In eomnection with any aetion allegiag & violation of section 1630
of this title, any person claiming the benetit of aay exsmption er permit
snder this chapter shail have the burdea of proving that the sxamption
or permit i1 applicable. has been granted, and wss valld snd In force
at the time of the alleged violation.

-0y K ey
(h){1) Bections 1533(d) and 1838(a) snd (&) of this title do Dol apply
10 any article (other than serimshaw) which—
{A) was made bafore 1830:
(B) is composed in whole or in part of asy endangered species
or threatened species listed under section 1§33 of this ttle;
{C) has aot been repaired or modified with aay part of any such
species on or after November 10, 1978; and
(D) 1s entered at & port designated undsr paragraph (3).

(2) Aoy person who wishes to {mport an article under the exception
provided by this subsection shall submit to the customs officer concerned
at the time of entry of the article such documentation as the Becretary
of the Treasury, sfier consultation with the Secretary of the Interior, shall
My regulstion require as being necomary to estabiish that the article moets
the set forth In (1) {A), (B), and (C).

(3) The Becretary of the Tressury, after consnitation with the Secre-
lary of the Interior, aball designate ol u each customs region
st which articles described in paragr
atered Into the customs territory of

{(4) Asy parson who Imported,

sadangered species parts (or which the seeks

©) o by sueh as the may
require to prove that sny sadangered species part or product claimed
By the applicant to be & pre-Act sadangered species part Is in faer
sweh & part; asd

(D) cestains such other laformation an the Secretary desms Bec-
!E‘!ﬂv:ni‘!ll:vociil&p!-nge-

(4) 1t the approves amy for lon made
under this subesction, he shall issus to the spplieast a certificate of o
smption which shall 9| e

{A) asy prohibition i ssstien 1533(n) of this title which
exempted;

(B} the pre-Act endangered spacies parts to which the sxsmptics
sppliss;

(C) the period of time during which the exemption is in offect.
but mo ezemption mede under (his subssction shalt have Jores and
ofteet after the close of the three-year period beginning ot the datr
of issuance of the eertificale ssless such exemption is resewed wade
paragraph (§); asd .

(D) aay term or persmast te ' (6)
(A) o¢ (B), or both, which the Becretary dosms Beceseary or &)
propriate.

(8) The Secrstary ahall preceride such regulations as he deems asces
sary and appropriate te earry sut the parposes of thie subssction. Sued
reguistions may set forth—

.b-ﬂl-i%i!nvlﬁl.lilncv:ﬁ-
for wader this ( but pat ilmited 1

fore 10, 1378, any article described In paragraph (1} which—
(A) was mot repaired or modified after the date of tmportation
with any pert of any sndangersd spacies or threatenwd- species listed
under section 1833 of e
(R) was forteited 10 the United Siates befors November 10, 1973,
of 1s sudject to forfeiturs to the United States oo such dats of enact-
the ssssesmeat of & civil pemaity under section

‘eustody of the United Siates on November 10, 1378;
lose of the ome-year pertod beginnlag on Na ber 10,

on shall be made in such torm and manser,
tation, as the tary prescribes. If ow the basts of aay s A ppii-
on which fa timely filed, the Secretsry iu satiafled that ** roquire-
s ot this paragraph are met with Tespect to the artiele cooeined, the
eturn the article to (he applicant and the importation of
. on and after the date of return, be deomed to be & law-
dor this ehapler.

tul importatios

Totlies and Greyreeks Prefoctor nd eperation of
Missenrd Power jeat
[$3183] sy other of this chapter, the Com-

@iiton shall, within 30 days of November 10, 1374, proceed to sonsider the
sxamption of the Tallico Dam and Reservolr Project and the Grayrocks
Dam aad Ressrvolr Project from the requirements of section 1634(s)
of thls title. For (bs purposes of sueh constderation, the Committes shall
ETAAL a2 eXOMPLIon o such projects 1t the criteris of sectlon 153¢(R) (1)
(A1) and (i1) of this title are met. A dosislen #a sy such exomptios
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shall be made within $0 days after November
is made withia sueh $0-day perfod, such pro)
empted from the requirements of sectiod 153 this title.

3 the of & opinion by the United
States Flsh and Wildiite Service concerning the effect, If sy, of the
operation of the Misouri Bssin Power Projest om en ngered specien
or thetr critieal h . the responsible of the Rural Electrifics-
, the Secretary of
of the Army, o equire such modift

78, It no dectaion
be deemed to be ex-

he operation or design
of the project as they may determine are reguired to insurs that actions

suthorised, funded, or carried out by them,
Powar Project do not jeopardize the continued existence of such endan-
gored species or result in the destruction of adverse moditication of habltat
of such species which ia o has been determined to be eritleal by the Secre-
pn:w of the Interior, after consultation as appropriste with the attacted
tates.

Pub.L.93-208, § 10, Dec. 28, 1973, 87 Stat. §96; Pub.L. 94-359, §§ 2, 3, July

3 , Nov. 10, 1978, 92 Stat. 3760;

lating to the Missourl Basin

Retorences 1a Text. Section $Wce-3 of
thie title, releered 1o in subeer (1), was
repealed by section 14 of Pub.L. B-200.

Betvranoss In Text. Pre-Act, retecrsd

to in vebate. {f), medus the period priot
te the etfective Wate of the Eadangered

§1540. [ESA§11]
Ponaities snd enforcement
Civil penaliles
(8)(1) Any person who ksowingly violates, and any person engaged
ia business a8 an importer or exporter of fish, wildlite, or plasts whe
violates, any provision of this chapter, or any provi t any permit or
or of say 1aeued
L ABYLICY, (D), (€
thas relat
f section 1538 of b 3

penaity by the Séaretary of aot more than §10,000 for each violation. Asy
person engaged in business as 4o
lants who violates, any provision
of asy other regulstios issued chapter may be assessed s civil
pemaity by the Becretary of mot more than 35,000 for each such viola-
tion. Amy person who otherwise violstes any provision of this chapter, or
aay permit, or isaued ger, mAy be assessed &
eivil ponalty by the Becretary of mot more thas $500 for each auch viola-
Uon. No penalty may be assessed under (his subsaction mrless such pet-
son is gives motice and opportunity fof & hesring with respect lo such vio-
. Each violstion shall be a separate offenss. Ay such civil pen-
by the Secretary. Upos any [allure to
subsection, the Secretary may request
civil sction 1p a district court of the
Tealdes, Of
ave juris-

he Attoraey Gemsral to Institu
Usited States for any district {n which suck person s fo
transacts businems to colleet t! nod such court
diction to hear and decide aa. n. The eourt
tion ou (he record made befo: Secretary and shall sustain Wis action
If it s supported by substantiel evidence on the record consldered as &
whole.

(2) Hearings held during proceedings for the assessment of civil
penalties authorized by paragraph (1) of this subsection shall be con-
ducted in sccordance with section 654 of Title 5. The Secretary may
issue for the d: and i of and the

upon conviction, ba fined not more tham $10.000 or jmprisoned for
ore than six months, or both.
)} The head of any Federsl agency which has issued & lease. license,
rson to mport or export fish,
station for imported wild-
authorising the use of Federal 3 Ing grasing of domentle
ock, to any person who ia convieted of & erfminai violation of this
thapter or any 1ssued way
immediately modil,
other agresment.

1 §:3

lssued to any person who
sion of this ehapter o
wnder. The United Btas
peusation, relmdursemen
tion, suspenston, of revoeation of any |
other agresments purauant to this sectlon.

(3) Notwithstanding any other provision of this chapter, It sball be
4 defense to under this it the tom-
mitted the offsnse based on 4 good falth bellet that be wae acting te
protect himselt or herself, a member of his or her family, or any other la-
dividual, from bodlly harm from any sudangered or threstened spesies.

Distriet eanrt Inriedietion
(¢) The several district courts of the United States, including the
courts enumerated in section 460 of Title 28 shall have jurisdiction
aver any sctions arising under this chapter. For the purpose of this
chapter, American Samoa shall be included within the judicia) district
of the District Court of the United States for the District of Hawail.

Rewardn

(4) Upon the recommendation of the Secretary, the Secretary of
the Treasury is authorized to pay an amount equal to one-half of the
civil penaity or fine paid, but not to exceed $2,500, to any person who
hes information which leads to a finding of civil violation or &
jon of & criminal viclation of any provision of this chapter or
any re; on or permit issued thereunder. Any officer or employes
of the United States or of any State or local government who furnish-
s informstion or renders service in the performance of his officlal
duties shall not be eligible for payment under this section.

Batorsement
(e}(1) The provisions of this chapter ead any regulations ot permits
isaued pursusst thereto shall be anforced by tha Secretary, the Seerstary
he Secretary of the Department in whick the Coeat

services, and facilities of aoy ol
for purposss ot sntorcing this chapt

(3) The judges of the distri
United States magistrates may, w
upon preper cath or atfirmation
Wwarrants or other process &s @Ay
chapter and any regulation Iseusd thereander.

{3) Aoy persos authorised by the Secretary. the
ury. or the Secretary of the Departmeat 1
operating, to enfores this chapter may dets
sny package, crate, or other contatner, ineludiag its coate

upon or

son may make arreais without & warrant for avy violstion of this chapter

It ha has reasonable grousds to belleve that the person to be arrested
is the viok: n his presence of view, end may execute

production of relevant papers, books, and and
oaths. Witnesses summoned shail be paid the same fees and mileage
that sre paid to witnesses in the courts of the United States. In case
of contumacy or refusal to obey & subpens served upen any person
pursuant to this paragraph, the district court of the United States for
any district in which such person is found or resides or transacts busi-
ness, upon spplication by the United States and after notice to such
person, shall have jurisdiction to i{ssue an order requiring such person
to sppear and give testimony before the Secretary or o appear and
produce documents before the Secretary, or hoth, and any failure to
obey such order of the court may be punished by such court as & con-
tempt thereof. N

(£ sy other pr ot this chapter, mo ¢
Pesaity shall be imposed If [t ean be shown by & preponderas
dence that the defendant commitied an act based on & good
Ihat he was seting to protect himselt or herself, ¢ member of his or het
tamlly, or sy otber isdividusl from bodily harems, from asy endangered
or throatened species.

vi)
vi-

Crtmtaat vielstions
(M) (1} Any persos who knowiagly violates any provis
taued or

of this title ohall, upou comvietion, e fined Lo— wore than $20.000 of jm-

R4 serve any arrest wa , search warrant, or other warrant or civl)
or criminal process lssued by any oft1s¥roc court of competent jurisdio-
tlon for enforcement of thls chapter. Buch person so suthorised may
search and aeise, with or without & watrast, as suthorized by law. Any
property, or item so seized anall be held by any person
. the Secretary of the Treasury, or the Secre-
‘which the Coast Guard s operating pending
or the Institutton of as action
. property, or item pursuant

of consigoee

but upon forfeiturs of -.”N sus! Roaaut M
b iver of amy cl
M_.v.ﬁn“sh-”hn-ﬂ -:.-:. by sale to the genersl public) By the ulu!ﬂn-
a such & manser, consistest with the purposes of this ehapter, 83 the
Secretary shall by regulation prescribe.

(4)(A) All fish or wildlife or planta taken, posseseed, wold, pur-
chased, offered for sale or purchase, transported. delivared, rectived,
carried, shipped, exported, or imported contrary to the provisions of
this chapter, sny regulation made pursuant thereto, of any permit or
certificate issued hereunder shall be subject to forfeiture to the Unit-
ed States.

(B) All guns, traps, nets,
sircraft, and other means of transpo!
ing, selling, purchasing, offering

and other equipment, vesscls, vehicles,
rtation used to aid the taking,
for sale or purchase, trans-

prisoned fof not Bore Lhan oke year, of Both. Any pertod who keowingly
violates any prevision of say other reguistion lseusd under this chapter

wew:..-. delivering, receiving, carrying, shipping, exporting, or im-
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porting of any fish or wildlife or plants in violation of this chapter.
any regulation made pursuant thereto, or any permit or certificate 1s-
sued thereunder shall be subject to forfeiture to the United States
upon conviction of & erimina) violation pursuant to subsection (b}t 1)
of this section.

(8) All provisions of law relating to the seizure, forfeiture, and
condemnation of a vessel for violation of the customs laws, the disposi-
tion of such vessel or the proceeds from the sale thereof, and the re-
mission or mitigation of such forfeiture, shall apply to the seizures
and forfeitures incurred, or alleged to bave been incurred, under the
provisions of this chapter, insofar as such provisions of law are appli-
cable and not i i with the provisi of this chapter: except
that ail powers, rights, and duties conferred or imposed by the cus-
toms laws upon any officer or employee of the Treasury Department
shall, for the purposes of this chapter. be exercised or performed by
the Secretary or by such persons as he may, designate.

Reguiations

(f) The Secretary, the Secretary of the Treasury. and the Secretary
of the Department in which the Coast Guard is operating, are autho-
rized to promulgate such regulations as may be appropriate to enforce
this chapter. and charge reasonable fees for expenses to the Govern-
ment connected with permits or certificates authorized by this chapter
i di i icati and ble i and with
the transfer, board. bandling, or storzge of tish or wildlife or plants
and evidentiary items seized and forfeited under this chapter. Al
such fees collected to this jon shall be dep d in the
Treasury to the credit of the appropriation which is current and
chargeable for the cost of furnishing the services. Appropriated
funda may be ded pending from parties in inter-
st

CHisen eutte
(g)(1) Except as provided in paragraph {2) of this subsection any
person may commence a civil suit on his own behalf—

(A) to enjoin any person, including the United States and any
other governmental instrumentality or agency {to the extent per-
mitted by the ek th d t to the C itution), who is al-
Jeged to be in violation of any provision of this chapter or regula-
tion issued under the authority thereof; or

(B} to compel the Secretary to apply, pursuant to section
1535(g)(2) (B ii) of this title, the prohibitions set forth in of
authorized pursuant to section 1633(d) or 1538(a)(1)(B) of this
title with respect to the taking of any resident endangered species
or threatened species within any State.

The district courts shall have jurisdiction, without regard to the
amount in controversy or the citisenship of the parties, to enforce any
such provision or regulation, as the case may be. In any civil suit
commenced under subparagraph (B) the district court shall compel the
Secretary to spply the prohibition sought if the court finds that the
allegation that an emergency exists is supported by substantial evi-
dence.

(2)(A) No action may be d under
of this section—

(i) prior to aixty days after written notice of the violation has
been given to the Secretary, and to any alleged violator of any
such provision or regulation;

(ii) if the Secretary has commenced action to impose a penalty
pursuant to subsection (a) of this section; or

(iii) if the United States has and is pros-

pa h (1(A)

TS USC {1543 _ESA §17

(4) The court. in issuing any final order in any auit brought pursu-
ant to h (1) of this jon, may award costs of litigation
(including reasonable attorney snd expert witness fees) to any party.
whenever the court determines such award is appropriate.

{5) The inj relief provided by this shall not re-
strict any right which any person {or class of persons) may have un-
der any statute or common law to seek enforcement of any standard or
limitation or to seek any other relief (including relief against the Sec-
retary or & State agency).

Cosrdination with siber Sawe

(h) The Secretary of Agriculture and the Secretary shall provide
for appropriate dination of the ini jon of this chapter
with the ini: of the animal g laws (sections 101 to
105, 111 to 135b, and 612 to 614 of Title 21) and section 1306 of Title
19. Nothing in this chapter or any amendment m-.de by this Act shall
be construed as superseding or hmiting in any manner the functions
of the Secretary of Agriculture under any other law relating to pro-
hibited or restricted importations or possession- of animals and other
articles and no proceeding or determination under this chapter ahalt
p de any p! ding or be ¢ dered determi of any issue of
fact or law in any proceeding under any Act administered by the Sec-
retary of Agriculture. Nothing in this chapter shall be construed as
superseding or-limiting in any manner the functions and responsibili-
ties of the Secretary of the Treasury under the Tarifl Act of 1930, in-
cluding. without limitation, section 1527 of Title 19, .relating to the
importation of wildlife taken, Killed, . or exported to the
United States in violation of the laws or regulations of & foreign coun-
try.
Pub.L. 93-205, § 11, Dec. 38, 1973, 87 Stat. 397; Pub.L. 94-359, § 4, Juiy 12,
1976, 90 Stat. 913; Pub.L. 95-632, 4§ 6,7, 8, Nov. 10, 1978, 92 Seat. 3761, 3762,

n Tear The wection 136 o Title 7 and repesied s

cade by (hin Act™, referted te in  tioan SBms tn Sice-§ of thin Uitie.
subses (R, Tefer tu e amendmesis
wage Ly TublL. 6-35, which smesded

aerivven 400N-1. G007 0. SOAS. TIM, T35
136, 1371, 1372 end M2 wf thia title 3

The Tarif( Art of 1036 referred tn b
sabesc. (). is ciassitied 10 sertiea 1R
ot aoy. of T 19, Custome Irutors.

§1541. [ESA§12)
plants
The Secretary of the i i junction with

m
other affected agencies, is suthorized snd directed to review
(1) species of plants which are now or may become endangered or
threatened and (2) methods of adequately conserving such species, and
to report to Congress, within one yesr after December 38, 1973, the
results of such review includi d for new legislati
or the dment of existing

Pub.L. 93-205, § 12, Dec. 28, 1973, 87 Stat. 8.

§1542. [ESA§15]
Authorization ot sppropriations .
Except as authorised in sections 1835 sad 1534 of this title, thers are
authorized to de approf
(1) not to excesd $33,000,000 for essd of fisoal years 1970 sad
1930, not to excoed $35,000,000 feor fisesl year 1381, aad Bt to e~
cesd $27,000.000 for fiscal year 1931 to eusbis the Depurtment of
the Interior to earry out sueh funetions aad reaponaibilities as it mey
have been given under this chapter;
(2) bot to excesd $2.500,000 for each of fiscal years 1979 and
1980, not to sxceed $3,000,000 for flscal year 1941, and ot to ar-
coed §3,500,008 for fiscal year 1903 to emable the Departmeat of

ecuting a criminal action in a court of the United States or a
State to redress a violation of any such provision or lati

h (1)(B) of

(B) No action may be
this section—

under

(i) prior to sixty days after written notice has been given to
the Secretary setting forth the reasons why an emergency is
thought to exist with respect to an endangered speciea or 3
threatened species in the State concerned; or

(ii) if the Secretary has commenced and is diligently prosecut-
ing action under section 1535(g)(2)(B)(ii) of this title to deter-
mine whether any such emergency exists.

(3)(A) Any suit under this subsection may be brought in the judi-
cial district in which the violation occurs.

(B) In any such suit under thia subsection in which the United
States is not a party, the Attorney General, at the request of the Sec-

rfl;ry. may intervene on behalf of the United States as a matter of
right.

10 earry out such tusctions end responsibilities ss 3§ may
huve been gives under this chapter: asd

{3) wot to exeesd $1,600,000 for fiacal year 1980, not to exessd
$1.150,000 for fiseal year 1981, #ad mot to exesed 91,850,008 tor
fiscal yoar 1 1o snable the Department of Agriculturs to sarey ost
its functions aad responsibilities with respest to the eaforsement of
this chapter and the Couventios whish pertain to the importation of
exportation of plast

Pub.L.93-208, § 13, Dec. 18, 1973, 57 Stat. 903; Pub.L. 94-328, June 30, 1976,
90 Stat. 724; Pub.L. 93-632, § 9, Nov. 10, 1978, 92 Stat. 3762; Pub.L.. 96159,
§8, Dec. 28, 1979, 93 Stat. 1230.

§1543. [ESA§17]
Construction with Marine Mammal Protection Act of w2
Except as otherwise provided in this chapter, no provision of this
chapter shall take precedence over any more restrictive conflicting
provison of the Marine 1 P ion Act of 1972,
Pub.L. 93-205, § 17, Dec. 28, 1973, 87 Stat. 903.
In Teat. Th Marine Mam.  Biet. M7 w

mal Protectiun Act of 1072 referred tn in 1361 #4 orq. of
text. is Punl. 92822, Oct. 1. 1912 ™

a clasified te setion
ute,






