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Charging for Pesticide Distribution:
There are two sections in the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) that specifically regulate the distribution of pesticides, section 136j(a)(1)(A) and section 136j(a)(2)(F).  Section 136j(a)(1)(A) prohibits the distribution of any unregistered pesticide; section 136j(a)(2)(F) prohibits, among other things, the distribution of any registered pesticide for any use inconsistent with its classification under section 136a(d).  Naturally, in order to bring the appropriate charge for the improper distribution of a pesticide, we must first determine its status.

In some circumstances it will be relatively easy to prove that the distributed pesticide was unregistered.  Occasionally this can be done by showing that there are no registered uses for the pesticide and, therefore, that any particular container of it must necessarily be unregistered.  Where the container is labeled, the pesticide can sometimes be proved to be unregistered by showing that the EPA has suspended or canceled the registration of the pesticide for the specific uses designated on the label.  There is a problem, however, in proving a pesticide to be unregistered where its container bears no label and where the pesticide has at least one registered use.  This is the case, for example, with strychnine where all predacidal uses have been banned but the pesticide remains registered for sub-surface application or with methomyl which is registered for use as an insecticide but not as a mammalian predacide.  The distribution of an unlabeled container of strychnine or methomyl might not be chargeable under section 136j(a)(1)(A) since we would have some difficulty proving the poison to be an unregistered pesticide.

The assumption, apparently held by EPA, that an unlabeled pesticide is necessarily an unregistered pesticide is not conclusively supported by the regulations.  40 CFR 156.10 requires all "pesticide products" to bear a label containing specified information.  40 CFR 152.3(t) in defining "pesticide products" makes it clear that this label requirement applies to all pesticide containers.  40 CFR 152.15 prohibits the distribution of any pesticide "that is not registered under the Act."  But there is no language that clearly establishes that an  unlabeled pesticide is an unregistered pesticide.

There might be some basis for regarding an unlabeled pesticide to be a misbranded pesticide under section 136(q) and, thus, its distribution to be a violation of section 136j(a)(2)(E) which forbids the distribution of "any pesticide which is adulterated or misbranded."  However, the definition of a misbranded pesticide in section 136(q) seems more to apply to inaccuracies and insufficiencies in labeling than the complete absence of a label.

Where a pesticide can be shown to have been placed in a container other than its original container, be it another jar or a gelatine capsule, there is some justification for asserting it to be an unregistered pesticide and for charging its distribution under section 136j(a)(1)(A).  In 40 CFR 167.3 the term to "produce" is defined to mean "to package, repackage...or otherwise change the container of any pesticide...."  Strange as it might seem, an individual placing a registered pesticide into a new unlabeled container is a pesticide producer and is thus required under section 136j(a)(2)(L) and section 136e to register with EPA.  One would reasonably expect that any pesticide produced in an unregistered establishment would necessarily be an unregistered pesticide.  Unfortunately, though not surprisingly, there is no clear support in the statute or regulations for this proposition.

It would be consistent with the intention of the statute to consider an unlabeled pesticide to be unregistered. The clear purpose of FIFRA is to make sure that pesticides are used properly.  The statute attempts to achieve this through registration and labeling requirements that assure that pesticides when sold or distributed are accompanied by labels that contain warnings and directions that promote their safe, effective use and prevent environmental harm.  A pesticide distributed without labeling authorized by EPA is a poison that remains outside of the regulatory scheme of registration established under FIFRA and should, therefore, be considered an unregistered pesticide.

Criminal investigators and prosecutors might, however, be reluctant to use this policy argument as a basis for criminal charges where there is little statutory or regulatory authority.  Members of EPA's Pesticides and Toxic Substances, Office of Enforcement seem to agree that EPA has always considered pesticides in unlabeled containers to be unregistered pesticides unless the owner could prove otherwise.  Since, in a criminal case, the burden of proof is not so easily shifted, this policy is of limited value.  Thus, in spite of EPA's long standing practice to regard an unlabeled container of a pesticide an unregistered pesticide, in the absence of compelling facts, it is unlikely to be a solid basis for a criminal charge.  Naturally, we are unable to charge alternatively under the different statutory provisions applying to registered and unregistered pesticides since the regulatory status of the pesticide is one of the elements of the crime that we are required to prove beyond a reasonable doubt.

The only way to prove the status under FIFRA of an unlabeled pesticide is through its regulatory history.  We have had cases where we have had to characterize unlabeled containers of methomyl, Temik (aldicarb), and strychnine, all of which have some registered uses.  We can offer persuasive evidence that any unlabeled container of either of the first two is registered under FIFRA.  Methomyl is a chemical compound that is only manufactured as a pesticide and which has no use other than as a pesticide.  Since it was first regulated under FIFRA, no registered uses of the product have ever been canceled and no suspension orders have ever been issued by EPA.  Thus it would follow that any given sample of methomyl, whether in an unlabeled container or found in an animal carcass, was registered under FIFRA, since it could have no origin other than as a product manufactured by the few companies registered under FIFRA to produce the pesticide.  Likewise, a jar of Temik can be shown to be a registered pesticide since the material is manufactured by only one company and has no use other than as a pesticide.  Its registration for application to potatoes was voluntarily canceled by the manufacturer in April of 1990 and its registration for use on bananas was similarly canceled in May, 1991.  This assumes that a can of a pesticide registered for a number of uses does not become an unregistered pesticide where one or two of its permitted uses is canceled.  EPA has not determined otherwise.  Thus, in certain cases, through their regulatory histories, pesticides found in an unlabeled container or in no container can be characterized as registered or unregistered.  This, allows its improper distribution or misuse to be charged under the appropriate provisions of FIFRA.

The status of some unlabeled pesticides is more difficult to determine.  Such is the case, for example with strychnine.  All of the above-ground uses of strychnine have been canceled by EPA; its only current registered uses are for sub-surface application.  We have no way of knowing if strychnine found in an unlabeled container came from a container registered only for the now canceled uses as a predacide or whether it came from a container with some canceled and some still registered uses.  It makes sense for such a pesticide to retain its status as a registered pesticide even if it has some canceled uses since as such it is no different from other registered pesticides that have no canceled uses in that FIFRA authorizes and prohibits some uses of both.  It is reasonable to differentiate these from unregistered pesticides which have no authorized uses under FIFRA.  In charging a case with such a pesticide one might reasonably be concerned about the complexity of having to characterize strychnine as a registered or unregistered pesticide.  A jury could easily be confused and perhaps annoyed by a regulatory scheme under which the same chemical is treated differently depending upon the container in which it is found.

A charge for improper distribution of a registered restricted use pesticide under section 136j(a)(2)(F) requires proof that the pesticide is being distributed for a purpose for which it is not registered.  According to some at EPA, a violation requires proof not only of the status of the pesticide but also of the status of the applicator.  For example, Furadan is a pesticide registered for agricultural application.  Its sale for use as a mammalian predacide to an individual who is not licensed to apply Furadan for any of the uses for which it is registered is a violation of section 136j(a)(2)(F).  It is "a distribution of a registered pesticide classified for restricted use for... purposes other than in accordance with section 136a(d)."  In spite of EPA's assertion, proof of the defendant's knowledge both of the pesticide's intended use and of the purchaser's status seems unnecessary.  Even if both matters of proof were necessary, one can usually be inferred by the other since no one could be licensed to use a pesticide for an unregistered purpose.

Charging for Pesticide Misuse:

Determining the status of a pesticide for the purpose of charging for pesticide misuse involves some of the same difficulties that arise in charging for pesticide distribution.  Section 136j(a)(2), the only provision of FIFRA explicitly prohibiting pesticide misuse, applies only to registered pesticides.  Thus before charging for pesticide misuse under this section we must first show that the pesticide in question was registered.  This is not always easy.  If we have the labeled can from which we can show the misused pesticide came, naturally, we can charge the responsible individual under 136j(a)(2)(F) for a use contrary to the pesticide's classification or under 136j(a)(2)(G) for the use of a pesticide in a manner inconsistent with its labeling.  If the pesticide is one subject to a suspension, cancellation, or other order which prohibits the use we have observed, we can probably bring charges under 136j(a)(2)(I),(J), or (K) for the violation of an administrative order.  Our ability to bring such charges, however, depends upon our capacity to show from its regulatory history, first, that the pesticide must, at some point, have been registered and, therefore, subject to the order and, second, that the order prohibited the particular use of the pesticide.  That might be relatively easy to do with a chemical like Compound 1080 which has been produced by only one manufacturer and only for use as a pesticide.  We can reasonably argue that the 1080 injected into any sheep carcass or meat bait we find had to have been at one time a registered pesticide and as such, its misuse is subject to the enforcement provisions mentioned above.

This need to characterize a pesticide in order to charge under FIFRA becomes even more complicated where the pesticide is a chemical that is produced and used other than as pesticides.  For example, sodium cyanide is employed in mining operations to separate gold from ore and thallium sulfate is used in a metal smelting process.  If we find cyanide, or thallium sulfate used as a rangeland predacide, absent a can with a pesticide registration number, we can not prove that the chemical was a registered pesticide.  It might have been obtained as an industrial chemical that was never registered as a pesticide.  And if we can not show that a chemical being used as a poison was a registered pesticide, we can not file charges under the misuse provisions of FIFRA that apply, by their terms, only to registered pesticides.  In short, there appears to be a huge loophole in the statute through which the use as pesticides of unregistered chemicals is left unregulated.

The only way in which FIFRA might reach the abuse of unregistered poisons is if their dangerous or destructive application is considered a distribution of unregistered pesticides under 136j(a)(1)(A).

(1) Except as provided by subsection (b) of this section, it shall be unlawful for any person in any State to distribute or sell to any person - 

(A) any pesticide that is not registered under section 136a of this title or whose registration has been canceled or suspended, except to the extent that distribution or sale otherwise has been authorized by the Administrator under this subchapter;

Authority under FIFRA to use the term distribute to cover the application of pesticides is somewhat unclear.  I have found no cases directly construing 136j(a)(1)(A).  Some of the individuals to whom I spoke at EPA cited an administrative case from Region IX as precedent which they felt limits the definition of the term distribute and prevents it from including the application of pesticides.  However, that case, In The Matter Of Evergreen Pest Control (I.F.& R Docket No. IX 157-C, May 5, 1978) as well as a subsequent Region III case citing it
 does not construe section 136j(a)(1)(A), the enforcement provision at issue, but section 136l(a)(1), a provision allowing enhanced civil penalties for a class of persons including "[A]ny registrant, commercial applicator, wholesaler, dealer, retailer, or other distributor..."  In both cases the administrative law judges decided that the term distributor was in its common commercial meaning a "merchant middleman authorized by a manufacturer or supplier to sell chiefly to retailers and commercial users"
  This determination that the word "distributor" has a specialized meaning as a class of merchants has rather limited bearing upon the prohibition in section 136j(a)(1)(A) against the distribution or sale of any unregistered pesticide.

A narrow application of these cases is supported by language in the report of the Senate Committee on Agriculture which considered the 1972 legislation that became FIFRA section 136l.  The legislative history suggests that this provision was intended only to reach individuals selling or applying registered pesticides.  The committee felt it appropriate to establish enhanced penalties for those who, by training and licensing, are authorized to handle potentially dangerous restricted use pesticides and who, therefore, reasonably should be expected to use them according to the safety prescriptions of the statute.
  In spite of EPA's view of the Evergreen case, I can not see how any interpretation of this section prescribing civil penalty levels for the use by licensed applicators of registered pesticides should limit FIFRA's authority over the application of unregistered pesticides.

The one portion of FIFRA that does raise some question as to the reach of section 136j(a)(1)(A) is the following provision on registration, section 136a(a):

...no person in any State may distribute or sell to any person any pesticide that is not registered under this subchapter.  To the extent necessary to prevent unreasonable adverse effects on the environment, the Administrator may by regulation limit the distribution, sale, or use in any State of any pesticide that is not registered under this subchapter...

There is an apparent distinction here between distribution and use which suggests, at least for the purposes of this section, that the two are different.  Although the distribution and sale of an unregistered pesticide are prohibited in the first sentence, the use of an unregistered pesticide is not.  That distinction does not, however, remain clear.  Inexplicably, the second sentence seems to give the EPA Administrator authority to limit activity already prohibited in the first sentence, the distribution and sale of unregistered pesticides, and authority to limit the use of unregistered pesticides, which one might conclude to be allowed by its omission in the first sentence.  The inconsistency of this section is significant because it involves the same conundrum inherent in determining the scope of our authority under 136j(a)(1)(A) to reach the use of unregistered pesticides.  The statute makes contradictory distinctions between the distribution and use of unregistered pesticides.

Some have suggested that section 136a(a) undercuts an interpretation of 136j(a)(1)(A) as prohibiting the use of unregistered pesticides.  Overlooking the contradiction between the first and second sentences, they maintain that under FIFRA EPA does have authority to regulate the use of unregistered pesticides, but that this authority is not under the prohibition against distribution in 136j(a)(1)(A) rather under 136a(a) by special order of the EPA Administrator.  The argument is that absent any special order prohibiting the use of a particular unregistered pesticide, we have no authority to regulate it.

This is too restrictive an interpretation.  The section is more appropriately viewed as allowing EPA to make exceptions to the broad prohibition against the distribution and use of unregistered pesticides in 136j(a)(1)(A).  As such it is merely a restatement of the Administrator's authority in 136j(a)(1)(A) to create, by special order, exemptions from the prohibition against the distribution or sale of unregistered pesticides.  Thus, albeit with some interpretive effort, the two sections need not be seen as inconsistent.

The definition of "distribute" in 136(gg) suggests that the terms, particularly in its use in 136j(a)(1)(A), should be broadly construed.

The term "to distribute or sell" means to distribute, sell, offer for sale, hold for distribution, hold for sale, hold for shipment, ship, deliver for shipment, release for shipment, or receive and (having so received) deliver or offer to deliver.  The term does not include the holding or application of registered pesticides or use dilutions thereof by any applicator who provides a service of controlling pests without delivering any unapplied pesticide to any person so served.

The above exception for those applying registered pesticides is evidence that the term "distribution" does otherwise include the application of pesticides.  This is apparently consistent with EPA, enforcement practice.  According members of the EPA FIFRA Policy Group, household exterminators who misapplied pesticides were, until the definition was amended in 1978, deemed to have been pesticide distributors under 136j(a)(1)(A).  The exclusion at the end of the definition for the application of registered pesticides was inserted in order to stop EPA from bringing enforcement proceedings against pesticide applicators for pesticide distribution.  However, the limitation on this use of the term "distribution" explicitly relates only to registered pesticides, not to unregistered pesticides and thus, the term distribution still covers the application of unregistered pesticides.

An alternative to charging under section 136j(a)(1)(A) a rancher, for example, who uses unregistered poisons is to view him as one who, by intention and use, converts an industrial chemical into a pesticide and is, as such, a "producer" as the term is defined in 136(w).  As a producer, he could be charged under 136j(a)(2)(L) for failure to comply with the registration provisions of 136e applicable to producers.

Aside from the interpretive strain of shoehorning a rancher using poisonous industrial chemicals into the definition of a producer of pesticides, this approach runs contrary to an exemption from registration requirements under a FIFRA policy directive afforded to individuals producing pesticides for their own use.  This exemption appears to have an impact upon our use of section 136j(a)(1)(A) as a prohibition against the application of unregistered pesticides.  FIFRA Compliance Program Policy No. 3.5 (May 10, 1982) offers an exemption from registration requirements under 40 CFR 167 for persons producing pesticides for their own use.  The policy statement, however, limits this exemption to producers employing the pesticides they produce for personal use.  Not surprisingly, the scope of this personal use exemption is unclear.  The policy statement does, however, support our interpretation of the term distribution in 136j(a)(1)(A) to mean apply.  Among other things, it substantiates the interpretation above under which the application of an unregistered pesticide may be deemed to be a "distribution", chargeable under 136j(a)(1)(A).

The Agency considers any application of an unregistered pesticide for other than personal use to be a distribution of an unregistered pesticide, a violation under Section 12 [136j] (a)(1)(A).

Again, this policy statement supports the use of 136j(a)(1)(A) to reach the application of pesticides but raises question as to whether a rancher's use of poisons on his own ranch would fall within the personal use exemption.  I would argue that it does not since the exemption and the entire policy statement apply only to unregistered pesticides actually produced for personal use.  The use of an industrial chemical as a poison does not render the user a "producer" as the term is defined in 136(w).  It would also be appropriate to presume here a distinction between personal and business uses.  It would be something of a strain for a large-scale agricultural operation to claim that their widespread misapplication of an unregistered pesticide was for a "personal use."

The bottom line of this regulatory exegesis is that our authority to charge under section 136j(a)(1)(A) is less clear than one would wish.  There is nothing in the legislative history of FIFRA that is determinative.  Admittedly we could reasonably take a conservative approach and define the term "distribute" narrowly construing 136j(a)(1)(A) to reach only the sale of unregistered pesticides, not their application.  We should, however, be reluctant to accept an interpretation of this provision that creates a huge loophole in a statute that defines pesticides rather broadly and purports, in the interests of environmental protection and human safety, to regulate their distribution and use.  In the proper factual context, therefore, the misuse of unregistered pesticides should be charged as an illegal distribution of unregistered pesticides under 136j(a)(1)(A).
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